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IS HUDSON BAY A CLOSED OK AN OPEN SEA?* 

Many of the foremost jurisconsults of the world, representing 
many nations, have in the eighteenth and nineteenth centuries stated 
that Hudson Bay, a great North American sea, is a part of the open 
sea, and consequently free to the vessels of all nations for the pur- 
poses of navigation and fishing. This seems to have been a generally 
accepted doctrine until the close of the nineteenth century. Within 
recent years, however, the Dominion of Canada has set up the claim 
that all American vessels that enter Hudson Bay to catch fish or 
hunt whales must pay a license. The maintenance of such a policy 
would be tantamount to making of Hudson Bay a closed sea (mare 
clausum). 

It is of course an attribute of a nation possessed of a maritime 
coast, that it can reserve in its territorial waters for its own subjects, 
the right of fishing, while in the open sea beyond its territorial 
waters, the subjects of all Powers have the right to catch fish equally, 
unless by immemorial usage, as in the case of the Ceylon pearl 
fisheries, a nation has obtained a prescriptive right beyond the con- 
ventional extent of territorial waters, to harvest the products of the 
sea. 1 The best way to find out whether a pretense of sovereignty 
over Hudson B?y on the part of Canada is sound or not, is to ex- 
amine first, what is meant by the freedom of the seas, and how that 
freedom arose and expanded ; and second, the extent of territorial or 
marginal waters over which the sovereignty of nations with sea 
fronts extends. 

* This article is the English version prepared by Mr. Balch, with variations 
and some additions, of an article in French, " La baie d'Hudson, est-elle une mer 
libre ou une mer fermee?", that he contributed at the end of last year to the 
Revue de Droit International et de Legislation Comparee, Brussels, second series, 
Volume XIII, pages 539-586. 

i Vattel, Le Droit des Gens ou Principes de la loi naturelle (1775), Vol. I, 
p. 140; Wharton, Digest of International Law (1887), Vol. Ill, p. 38; Twiss, The 
Law of Nations (1897), Vol. I, p. 312; Rivier, Principes du Droit des Gens 
(1896), Vol. I, p. 243; Oppenheim, International Law (1905), Vol. I, p. 242; 
Fiore, Nouveau Droit International Public ( 1885 ) , Vol. II, p. 88. 
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Originally, in remote antiquity, the sea was free to all. But from 
the earliest historic times it was infested by pirates. Such was the 
case in the Cretan and Mykenean period of the Greek States, and 
perhaps the famous siege of Troy, as Sir Henry Sumner Maine sug- 
gests, 2 was the result of a maritime piratical expedition. The Roman 
jurisconsults recognized in the civil and the public law that the sea 
can not be appropriated. Ulpianus 3 maintains that the sea is open 
by nature to everyone ; and Celus 4 says that, like the air, the sea is 
common to all mankind. " In a state of nature," Marcianus 5 writes, 
" there are things that are common to all, such are the air, running 
water and the sea." Nevertheless, after the fall of Carthage, the 
Mediterranean Sea passed more and more under the power of Eome. 
That great inland sea, which was the center of the ancient world, as 
well as parts of the ocean outside of the Pillars of Hercules, such as 
the British Channel, Borne dominated by means of her fleets. After 
the fall of the Roman Empire, when out of the chaos that prevailed 
in Europe for a time, new sovereignties began to arise, a movement 
started which extended slowly and gradually the claim to dominion 
over the sea, probably to insure security against piracy, until in the 
Middle Ages most sovereigns, whether emperors, kings-, republics, 
towns or lesser individual potentates, laid claim to the possession, 
not only to more or less large parts of the land, but also of rivers, 
lakes and the salt water. Thus from early times the English sover- 
eigns asserted sovereignty to a large area of the seas surrounding 
the shores of England, mare anglicanum circumque. Possessed of 
more vessels than their neighbors across the narrow seas, and so 
being " able to sweep the channel," as Chief Justice Cockburn in the 
case of The Queen v. Keyn, says, 6 the English kings in the four- 
teenth century " asserted the right of sovereignty over the narrow 
seas." Later they made even more extended claims. Albericus 

2 Maine, International Law (1888), p. 77. 

s Ulpianus, L. 13, pr. D. VIII, 4, Mari quod natura omnibus patet. 

* Celus, L. 3. d. XLIII, 8, Maris cornmunem usum omnibus hominibus ut aeris. 

B Marcianus, L. 2, sec. 1, D., 1, 8. De divislione reru/m et qualitate. 

6 Law Reports, 2 Exchequer Division (1876), p. 174. 
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Gentilis invoked this doctrine in his Advocatio hispanica, when, 
upon the order of Queen Elizabeth, the English fleet seized in the 
open sea off Lisbon some vessels of the Hanseatic League that had 
sailed round the north of Scotland without obtaining the permission 
of the English Government. The seafaring races of the north of 
Europe also made extensive claims to dominion over the sea. 7 Erio 
X, King of Denmark and Norway, declared to Henry V of England, 
that no one had ever had permission to trade or fish in the Norwegian 
seas without a special license of the King of Norway. 6 In 1490 
John II of Denmark and Norway, and Henry VII of England, 
agreed by a treaty that English vessels should, upon taking out 
licenses every seven years from Denmark and Norway, have the 
right to sail over and fish in the seas between Norway and Iceland. 9 
During the Middle Ages the Germanic emperors claimed the title of 
Kings of the Ocean. The Sultan of Turkey assumed and exercised 
sovereignty over the seas adjoining his territory. 10 Though the 
Adriatic Sea was many more miles across from shore to shore than 
could be seen from the masthead of a vessel, and was not even wholly 
bordered by Venitian lands, yet the queen city of the Adriatic 
claimed, 11 and later the famous historian of the Council of Trent, 
Eather Paul Sarpi, 12 supported, with his able pen, the claim that 
the sovereignty of the Lion of St. Mark extended over the northern 
part of that inland sea, and exacted a heavy toll from all vessels 
navigating it. And when Ancona and Bologna, protesting against 
this taxation on their commerce, resisted, Venice subdued them in 
war and forced them to submit to the levy of the toll. Genoa and 
Pisa likewise asserted their possession, the former of the Ligurian 
and the latter of the Tyrrhenian Sea. 120 Spain and Portugal laid 

7 Reng Waultrin, " La question de la aouverainete des Terres Arctiques," in 
Revue Generate de Droit International Public (1908), p. 403. 

s Selden, Mare Clausum, lib. II, ch. XXXII, p. 448. 

slbid., lib. II, ch. XXXII, p. 450. 

io IUd., lib. I, ch. XIX, p. 119. 

ii Ibid., lib. I, ch. XVI, p. 99. 

i 2 Paolo Sarpi, Del Dominio del Mare Adriatico e sui Reggioni per il "Jus 
Belli " della Serenissima Rep. de Venezia, Tenet, 1676. 

i2o<SeJden, Mare Clausum, lib. I, ch. XVI, p. 105. 
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claim to sovereignty over vast tracts of the sea, Spain to the Pacific 
Ocean and the Gulf of Mexico, Portugal to the Indian Ocean and to 
the part of the Atlantic Ocean south of Morocco, with prohibition to 
foreign vessels from navigating in those seas. 

The freedom of the sea, however, began to find defenders. In 
the fourteenth century, Ange de Ubaldis, who was born at Perugia, 
in commenting on a treaty concluded between Genoa and Venice, 
says that " the sea and its shores are common property as are water 
and air, by virtue of the law of nature and the law of nations." 13 
In the first quarter of the sixteenth century, Nicolas Everardi, pres- 
ident of the Grand Council of Malines, asserts the freedom of navi- 
gation on all seas and rivers. And the extravagant Spanish and 
Portuguese claims were repudiated by the States-General of the 
Netherlands. Queen Elizabeth of England, in a famous reply to 
Mendoza, the ambassador of Philippe II of Spain at her court, in 
contradiction to the policy of the sovereigns of England in claiming 
dominion over the seas around England, maintains the freedom of 
navigation over the open sea as against the exclusive claims of Spain 
and Portugal. After Drake's return from a voyage around the 
world in September, 1580, with a mass of plunder that he had taken 
from Spanish vessels and settlements on the coast of South America, 
the Spanish Ambassador carried a complaint directly to the English 
Queen. In her reply, after pointing out that Drake is amenable to 
a personal action in the English courts in case he has injured any 
one, Elizabeth goes on to say that the Spaniards have no right to 
exclude the English from trading with the West Indies. And Cam- 
den tells us that the Queen went on to say : 

Moreover all are at liberty to navigate that vast ocean, since the use of 
the sea and the air are common to all. No nation or private person can 
have a right to the ocean, for neither the course of nature nor public 
usage permits any occupation of it. 14 

It was the exaggerated pretensions of the Portuguese that caused 
Hugo Grotius primarily to write his first important work, De jure 

'13 Ange de Ubaldis, Consilia Consilium, cited by Ernest Nys, Les Origines du 
Droit International, Brussels (1894) p. 381. 

i-* Camden, Annates, s., a., 1580 (edition of 1605), 309. 
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prcedw, which he never printed. But in 1609 a chapter of this 
work, his essay entitled Mare IAberum — in which he maintained 
with lucidity and force the right of Dutch vessels freely to navigate 
over the East Indian seas — was published at Leyden. An abler 
piece of argumentation than this celebrated essay of Grotius was 
John Selden's no less renowned treatise, Mare Clausum. 15 Selden's 
book was a reply to Grotius' essay, and is the ablest presentation ever 
written of the view that the sea can be appropriated. Written in 
answer to the Dutch jurist's argument, it was not printed until a 
number of years later. It was published at London in 1635 at the 
behest of King Charles I of England, who wished to justify upon 
legal grounds the claim of England to sovereignty over the seas ad- 
joining her shores. 10 While most nations have argued sometimes on 
one side, sometimes on the other side of this question, according as 
their individual interests seemed to warrant at the time, the decision 
of the world has been gradually more and more favorable to the view 
maintained by the celebrated Hollander. Selden was the abler 
pleader, but Grotius was the sounder thinker; and today practically 
all nations and jurists recognize that the high seas are free to the 
commerce of the vessels of all nations. The basic reason for this 
now universal recognition of the freedom of the sea is that it is not 
capable of permanent occupation. The meagre extent of the sea 
over which a war vessel can exercise control from where she may 
happen to be, is infinitely small as compared with the sea as a whole, 
and even that control is only momentary. 

Grotius in his De jure Belli ac Pads, however, recognized that a 
state has a right to exercise its control over the marginal waters 

15 John Selden, " Mare Clausum, The Eight and Dominion of the Sea in two 
books, written at first in Latin by that late Famous and Learned Antiquary, 
John Selden, Esquire; formerly translated into English, and now perfected and 
restored by J. H. Gent, London, 1663." 

i 6 Hautefeuille, Histoire des origines, des progris et des variations du Droit 
Maritime International (1858), p. 14 et seq ; Bluntschli, he Droit International 
Codifie', tr. by Lardy (1886), sec. 304; Calvo, Le Droit International (1896), Vol. 
I, pp. 25, 43, 471 et seq.; Perels, Manuel de Droit Maritime International (1884), 
p. 17 et seq.; Westlake, International Law (1904), Vol. I, p. 160 et seq.; Nys, 
Le Droit International (1905), Vol. II, p. 136; Chief Justice Cockburn in the 
case of The Queen v. Keyn (1876), L. E. 2 Exch. Div., p. 174. 
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along its shore front. 17 Later another Dutch jurist, Cornelius van 
Bynkershoek, who won an international fame second only to that of 
his renowned predecessor, formulated more precisely the extent of 
territorial waters over which the sovereignty of nations controlling 
the adjoining shore could extend. Bynkershoek taught as a general 
maxim, imperium terrce finiri, ubi finitur armorum potestasj 18 and 
applying that maxim to conditions in his own day, he laid down the 
limit of occupation over the sea by a state with an ocean coast line 
to be the range of a cannon, which was considered at that time to be 
three sea miles, of sixty miles to a degree of latitude. As he ex- 
presses it in an earlier work, Dissertatione De Dominio Maris, first 
published in 1702, Bynkershoek says : 19 

Accordingly, I should think that possession of an adjacent sea should 

be extended to that place up to which it can be considered as subject to 

the mainland; indeed, only to- that point is it justly defended, even though 

it be not navigated upon continually, and to that point, is possession, 

sought by law, guarded; for there can be no question that one possesses 

continually who so possesses a thing that another is unable to possess it 

against his will. Wherefore, we do not concede dominion of an adjacent 

sea further than that distance from the land where it can be ruled. 
******** 

Therefore, it evidently seems more just that the power of the land 
(over the sea) be extended to that point where missiles are exploded, for, 
indeed, up to that point we seem not only to rule it but to possess it. 
Moreover, I am speaking of these times, in which we use these machines : 
at other times, it had to be stated generally: that the power of the land 
(over the sea) is bounded where the strength of arms is bounded; for 
this, as we have said, guards possession. 

Three miles as the extent of territorial waters seems to have been 
perhaps first adopted by a government when Thomas Jefferson, 
Secretary of State in the first administration of President Washing- 
ton, wrote on November 8, 1793, to the British Minister at Phil- 

" Grotius, De Jure Belli ac Pads (1853), Bk. II, ch. Ill, sec. 13. 

is Bynkershoek, " Jcti et Praesidis, Quaestionum Juris Publici. libri duo : 
quorum primus est De Rebus Bellicis, secundus De Rebus Varii Argument! : 
Lugduni Batavorum, apud Joannem van Kerckhem, 1737," liber I, cap. VIII, 
folio 59. See also, Du Ponceau's translation of the first book of this work 
under the title, A Treatise on the Law of War, published at Philadelphia in 1810. 

is Bynkershoek, " Opera Minora; Lugduni Batavorum, 1730, De Dominio Maris 
Dissertatio," cap. II, pp. 363-364. 
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adelphia, Mr. Hammond, that the United States had decided upon 
the distance of a marine league as the territorial zone of their coastal 
waters. Since that time this limit has been approved and recognized 
by an ever-increasing number of jurists and publicists. 20 Thus 
among living British international jurists, Dr. Holland on this 
point, says : 21 

Most authorities would, I think, agree with Admiral de Horsey that 
the line between " territorial waters " and " the high seas " is drawn by 
international law, if drawn by it anywhere, at a distance of three miles 
from low-water-mark. In the first place the ridiculously wide claims 
made, on behalf of certain States, by mediaeval jurists were cut down by 
Grotius to so much water as can be controlled from the land. The 
Grotian formula was then worked out by Bynkershoek with reference to 
the range of cannon ; and, finally, this somewhat variable test was, before 
the end of the eighteenth century, as we may see from the judgments of 
Lord Stowell, superseded by the hard-and-fast rule of the three-mile 
limit, which has since received ample recognition in treaties, legislation, 
and judicial decisions. 

The three-mile distance has, no doubt, become inadequate in conse- 
quence of the increased range of modern cannon, but no other can be sub- 
stituted for it without express agreement of the Powers. One can hardly 
admit the view which has been maintained, e. g. by Professor de Martens, 
that the distance shifts automatically in accordance with improvements 
in artillery. The whole matter might well be included among the ques- 
tions relating to the rights and duties of neutrals, for the consideration 
of which by a conference, to be called at an early date, a wish was 
recorded by the Hague Conference of 1899. 

The three-mile limit was consecrated by the United States and 
Great Britain in the first article of the treaty they concluded at 
London in 1818. That limit was affirmed in other treaties, and by 
various nations in legislative acts, as for example in the Territorial 
waters jurisdiction act of August 16, 1878, of Great Britain, 22 until 

20 Taylor, A Treatise of International Public Law (1901), pp. 293, 294; West- 
lake, International Law (1904), Vol. I, pp. 184, 185; Holland, Letters to the 
Times; War and Neutrality (1909), p. 132; Hershey, International Law and 
Diplomacy of the Russo-Japanese War (1906), pp. 132-133; Wilson, Inter- 
national Law (1910), p. 98; Baty, Law Magazine and Review (1910), p. 463. 

2i Holland, Letters to "The Times" upon War and 'Neutrality (1881-1909), 
(1909), p. 132. 

22 Barclay, Problems of International Practice and Diplomacy (1907), p. 357. 
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it became very generally recognized. There are still exceptions, 
however: Norway and Spain hoth claim that their jurisdiction 
extends beyond the traditional three-mile limit, the former to four 
miles, and the latter to six. 23 Against this claim of Spain, the Gov- 
ernment of Great Britain in 1894 protested. 24 

International jurisconsults and publicists applied the rule of 
Bynkershoek in estimating the extent of the sovereignty of nations 
over the sea ; and the test, whether waters of a bay were territorial or 
part of the open sea, came to be whether the entrance to a bay could 
be defended from the opposite shores. 

Thus the celebrated Swiss jurist, Emer de Vattel wrote in 1758 : 25 

All we have said of the parts of the sea near the coast may be said 
more particularly, and with much greater reason, of the roads, bays, and 
straits, as still more capable of being occupied and of greater importance 
to the safety of the country. But I speak of the bays and straits of small 
extent; and not of those great parts of the sea to which these names are 
sometimes given, as Hudson's Bay and the Straits of Magellan, over 
which the empire cannot extend, and still less a right of property. A bay 
whose entrance may be defended may be possessed and rendered subject 
to the laws of the sovereign, and it is of importance that it should be so, 
since the country may be much more easily insulted in such a place than 
on the coast open to the winds and the impetuosity of the waves. 

Not only did Vattel say that in order that a bay may come within 
the rule of a mare clausum its entrance must be so narrow as to be 
controlled from the adjoining shores, thereby exempting Hudson Bay 
from the category of a mare clausum since its entrance is so wida 
that from the adjoining shores its entrance cannot be controlled, but 
also Vattel expressly names Hudson Bay as being a part of the open 
sea. 

Coming down from the middle of the eighteenth century when 
Vattel gave the above cited opinion as to Hudson Bay being a part 
of the high seas, to more recent times, the extent of territorial waters 

2 3 Barclay, Annuaire de I'Institut de Droit International, Vol. XII (1892-94), 
p. 125; Kleen, ibid., p. 140. 

24 Lord Derby to Mr. R. G. Watson, Sept. 25, 1894. Ex. Doc., 1875-76, Wash- 
ington, Government Printing Office (1876), p. 641. 

25 Vattel, Le Droit des Gens ou Principes de la loi naturelle (1775), Vol. I, 
p. 142. 
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was gradually fixed at the distance of a cannon shot from shore, and 
in the early part of the nineteenth century the distance of this cannon 
shot was translated into one marine league or three miles. Applying 
this three-mile test of the limit of the zone of territorial waters to 
bays, we find that, as a corollary to it, there arose the rule of inter- 
national law, that where the three-mile zone from each shore of the 
bay first meet and form a line six miles across from shore to shore, 
that that line of six miles should be taken as the base from which the 
three-mile zone should be measured seaward, and that the sovereignty 
of the state did not extend beyond that three-mile limit ; while all the 
expanse of the bay inside of that six-mile line, no matter how wide 
the bay further within might become, should belong to the encircling 
nation, since the entrance was effectually occupied where the shores 
were not more than six miles apart. But the center of bays whose 
entrance was wider than six miles, with some historic exceptions, 
form part of the open sea. 

In support of this rule that is now pretty generally acknowledged 
as forming one of the well-established rules of the law of nations, the 
opinions of many publicists and formal treaties between two or more 
nations can be cited. Thus the French publicist Theodore Ortolan 
in his work Diplomatic de la Mer, published in the middle of the 
nineteenth century, says : 26 

One must place upon the same plane as roadsteads and harbors, gulfs 
and bays, and all indentations formed by the land of one State, which 
do not exceed in width double the carrying power of cannon, or when the 
entrance of such indentations can be controlled by artillery, or is de- 
fended naturally by islands, sandbars, or rocks. In all these instances, 
as a matter of fact, it is accurate to say that these gulfs or bays are 
within the dominion of the State master of the territory which encom- 
passes them. That State possesses them : all the reasonings that we have 
made in regard to roadsteads and harbors can be repeated here. 

Another great French authority on maritime law, Hautefeuille, 
in speaking of closed seas, says : 27 

26 Ortolan, Diplomatic de la Mer (1856), Vol. I, p. 157. 

27 Hautefeuille, Des Droits et des Devoirs des Nations Neutres en temps it 
Guerre Maritime (1868), 3d ed., Vol. 1, p. 60. 
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It is indispensable to establish exactly the meaning of these words: 
closed sea, or inland sea, in order to avoid the mistakes and contradic- 
tions into which several justly celebrated publicists fell, when they 
studied this question. I understand by closed seas the gulfs and por- 
tions of the sea which do not communicate with the ocean except by a 
narrow enough strait in order to be considered, according to the prin- 
ciples explained in the preceding section, as forming a portion of the 
maritime domain of the State master of the shores; in such a way that 
it is impossible to penetrate into that gulf or that sea without crossing 
the territorial sea of that State, without facing its power and coming 
within the range of its artillery. It is necessary in addition that all the 
coasts of the sea should be subject to the nation mistress of the strait. 
A union of these two conditions is indispensable to give to a portion of 
the ocean the quality of an interior sea, of a closed sea, in order to place 
it under the exclusive dominion of a people. When such a union occurs, 
the gulf, the portion of the sea under discussion, however large its extent, 
is essentially territorial, and subject to one people, sovereign of its shores. 
This definition reduces very much the number of closed seas, but I be- 
lieve it is the only one that conforms with the principles of the primitive 
law of nations: and the secondary law has allowed no exceptions, has 
sanctioned no interpretation of this rule, which has been recognized by 
the European Nations. 

Then Hautefeuille immediately says: "According to primitive 
law, the sea is essentially free, and cannot become the appendix of a 
single people." After that, applying the rules of international law 
to interior seas, he continues : 

In fact, if the strait is so large that the nation, mistress even of the 
two shores, cannot legitimately and really hold it under its dominion; 
if it is possible to cross it freely without violating the authority of the 
sovereign; if finally this prince has not the legitimate power to prevent 
the passage, it is evident that the sea is not closed. This portion of the 
ocean, more enclosed doubtless than the others, remains nevertheless in 
the condition of the ocean itself, free of all shackles. In that case, the 
three principal bases of the exception created in favor of territorial seas, 
real and continuous possession, the danger to the liberty of navigation, 
and the legitimate power to prevent it, are wanting To wish to close 
such a passage to other nations would be to deprive them, in reality, of 
the right that they have to use the sea for navigation and even for fish- 
ing, and consequently to strike at the liberty of the sea. 

In addition, he says, that in case two or more nations possess lands 
bordering on a bay or sea, in every such case, the bay or sea is open 
freely to the vessels of all countries, even though the entrance from 
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the ocean to the bay or sea is enclosed entirely by the territory of a 
single Power, and is of such a narrow width that one nation can 
effectually control the entrance. 

The principle that such a bay or sea is as open as any part of the 
high seas is approved by the leading modern jurists and acknowl- 
edged in practice by the nations. Thus the Russian, de Martens ; 28 
the Italian, Fiore ; 29 the Frenchman, Latour ; 30 the Portugese, 
Testa ; 31 the Americans, Wheaton, 32 Halleck, 33 Woolsey 34 and Tay- 
lor ; 3S the Swiss, Eivier ; 36 the Belgian, ISTys ; 37 the Britons, Oppen- 
heim 38 and Baker; 39 and the Hollander, de Louter ; 40 cite the Black 
Sea as an example of a closed sea when it was entirely surrounded 
by Turkish territory, but which, even though the entrances through 
the Bosphorus and the Dardanelles were so narrow as to be within 
the control of the Turkish Empire, became an open sea when first 
Eussia and subsequently Roumania acquired some of the land en- 
closing its waters. This right of free navigation into the Black Sea 
was recognized by several treaties, and finally confirmed in the 
Treaty of Paris of 1856. That treaty declared the Black Sea " open 
to the merchant marine of all nations," and further added that the 
commerce of that sea, " free from all restraint, would be subject only 
to health, customs and police regulations, conceived in a spirit favor- 
able to the development of commercial transactions." 

28 De Martens, Traite de Droit International (1883), Vol. I, pp. 494-495. 

29 Fiore, Nouveau Droit International Public (1885), Vol. II, pp. 93-94 
3° Latour, La Mer Territoriale (1889), p. 56. 

s 1 Testa, Le Droit Public International Maritime ( 1886 ) , p. 70. 

32 Wheaton, Elements of International Lau>, 6th ed., by W. B. Lawrence (1855), 
p. 241. 

33 Halleck, International Law, 4th ed., by Baker (1908), Vol. I, p. 180. 

34 Woolsey, International Law (1888), p. 80. 

35 Taylor, A Treatise of International Public Law (1901), p. 291. 

36 Eivier, Principes du Droit des Gens (1896), Vol. I, p. 154. 

37 Nys, Le Droit International; les principes, les theories, les faits (1904), 
Vol. I, p. 448. 

38 Oppenheim, International Law (1905), Vol. I, p. 307. 

39 Sir G. Sherston Baker, as editor of the fourth edition of General Halleck's 
International Law, revised the American author's text so as to bring it down to 
date, and consequently the views on the law of nations expressed in that edition 
have the sanction of the learned British editor. 

*o J. de Louter, Bet StelUg Volkenrecht (1910), Vol. I, p. 386. 
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The German publicist, Dr. Bluntschli, in defining the extent of 
territorial waters, expressly cites Hudson Bay as a part of the open 
sea. He says : " Thus Hudson Bay and the Gulf of Mexico evi- 
dently form part of the open sea." 41 

Another Continental jurisconsult of world-wide reputation who 
specifically mentioned Hudson Bay as being an open sea is the late 
Dr. Fedor de Martens of St. Petersburg. " But one can not," he 
says, " recognize as territorial seas either the Gulf of Mexico or 
Hudson Bay or what are called King's (or Queen's) Chambers." 42 

So too, the Hollander, Professor de Louter of Utrecht, in his 
recent work, Ret Stellig Volkenrecht, in treating of the freedom of 
the seas, mentions Hudson Bay as now being free. He says : 

In former centuries especially the so-called proprietorship or sovereign- 
rights were applied to the large gulfs of Bothnia, Biscay, Mexico, and 
Hudson. 

Then immediately in a foot-note he adds: 

The same applies in reference to the Kara Sea which also may no 
longer be considered as Russian territory, v. Martens I: 376 neverthe- 
less classes the Gulf of Finland among the Russian territorial waters. 
ib. 383; quo jure? one may ask. 43 

Dr. Oppenheim, 44 now teaching the law of nations at Cambridge 
University, cites as forming part of the open sea, in addition to the 
Black Sea and the Sea of Mamora, the Irish and the Baltic Seas, the 
Gulfs of Bothnia and Finland, the Kara and the White Seas, 
Bering Sea, Baffin's Bay and many other large bodies of water. 
As examples of territorial bays in Europe, he gives the Frische and 
Kurische Haffs and the Bay of Stettin as belonging to Germany, and 
the Zuyder Zee as part of Holland. 

The German jurisconsult, Perels, legal adviser to the German Im- 
perial Admiralty at Berlin, thus defines in what cases a bay may be 

41 Bluntschli, he Droit International Codifie, tr. by Lardy (1886), sec. 309. 

*2 F. de Martens, Traits de Droit International (1883), Vol. I, p. 504. 

« J. de Louter, Het Stellig Valkenrecht (1910), p. 386. The reference that 
de Louter makes to Martens will be found in the first volume of the French 
edition of the latter's work at pp. 495 and 503. 

** Oppenheim, International Law (1904), Vol. I, pp. 247, 306-307. 
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considered as appertaining to the high seas and when it falls within 
the territorial waters of the nation controlling the adjoining land. 
He says : 45 

A sea or a gulf communicating with the ocean by one or several 
straits cannot be recognized as an appropriated sea except in the cases 
where all the shores belong to the State, which is also master of the 
strait giving access to the sea or gulf, provided this passage is sufficiently 
narrow to be commanded by cannons placed upon the two shores. 

The above quotation from the German jurisconsult, if applied to 
the status of Hudson Bay, clearly upholds Vattel, and others in pro- 
claiming that that great body of water forms a part of the high seas. 
So, too, the following passage from the French-speaking Swiss pub- 
licist, Alphonse Eivier, in which he defines what bays form part of 
the high seas, and what bays are closed seas, equally supports the 
contention that Hudson Bay is a part of the open sea. Bivier, who 
for many years was Consul-General of the Swiss Confederation at 
the Belgium capital, and taught the law of nations in the University 
of Brussels, says : 46 

Every sea to which there is access from the ocean forms part of the 
open sea. It is only otherwise if it is surrounded by the territory of a 
single State, master of the entrance, dominating the strait by means of 
its batteries, and having thus the power to close it effectively at will. 
In such a ease, the sea belongs to that State; it is a closed sea, mare 
clausurrij territorial, interior sensu lata. If there are several riparian 
States, freedom prevails ; the sea does not belong to the various riparians 
pro rata regions, it is free. 

A little further on, Bivier says specifically of gulfs and hays : 47 

In accordance with what has just been said, the portions of the sea, 
or seas, which by reason of their configuration are called gulfs, or bays, 
are territorial when they are enclosed by the lands of a single State and 
when their entrance is sufficiently narrow to be commanded by the can- 
nons on the shore. But the moment that there are several riparian 
States, the gulf is a free sea, no matter what may be the width of its 
entrance. A gulf, enclosed even by a single State, is a free sea, if the 
entrance is too wide to be dominated from the shore. It is generally 

« Perels, Manuel de Droit Maritime International (1884), p. 36. 
«Rivier, Prineipes de Droit des Gens (1896), Vol. I, p. 153. 
« Rivier, ibid., p. 154. 
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admitted that such is the case when the separation between the two banks 
is more than ten marine miles. 

The word gulf is here used in a broad sense, including bays, road- 
steads, etc. A gulf is a part of the sea which advances into the lands, 
and whose opening on the side towards the sea is generally large, so as to 
give it upon a map the shape of a woman's breast (koXitos, koX+os), from 
whence comes its name. A bay, according to Littre, is a small gulf, 
whose entrance is narrow ; there are, however, some very large bays. 

Besides, Eivier specifically says that Hudson Bay forms part of 
the open sea. 48 In addition, this Swiss-Belgian jurist is of the opin- 
ion that Bering Sea and Delaware Bay and the Gulfs of Bothnia 
and Finland form part of the open sea. 

Finally, the Institute of International Law, which includes in its 
membership jurists from the leading political and intellectual nations 
of the world, in its session of March, 1894, held at Paris, voted the 
following resolutions about the territorial sea : 

Article 2. Territorial waters extend for six miles (60 to one degree of 
latitude) from low-water mark along the whole extent of its coasts. 

Article 3. For bays, territorial waters follow the trend of the coast, 
except that they are measured from a straight line drawn across the bay 
from the two points nearest the sea where the opening of the bay is of 
twelve marine miles in width, unless a greater width shall have become 
recognized by an immemorial usage. 49 

The above articles were adopted by a large majority, led by (now 
Sir) Thomas Barclay, an English barrister, practicing at the Paris 
bar. And twelve miles were fixed upon instead of ten in the latter 
of these two articles, because, as M. Edouard Eolin of Brussels 

48 Eivier, ihid., p. 155. 

49 Barclay, Problems of International Practice and Diplomacy (1907), p. 112. 
The original French text of these two articles is here given : — 

"Article 2. — La mer territoriale s'gtend a six milles marins (60 au degrg de 
latitude) de la laisse de basse marge sur toute l'etendue des eCtes. 

"Article 3. — Pour les baies, la mer territoriale suit les sinuositgs de la cote, 
sauf qu'elle est mesuree a partir d'une ligne droite tirge en travers de la baie 
dans la partie la plus rapproehge de l'ouverture vers la mer, ou l'gcart entre lea 
deux cotes de la baie est de douze milles marins de largeur, a moins qu'un usage 
continu et sgculaire n'ait consacrg une largeur plus grande." 

Annuaire de I'Institut de Droit International, Vol. XIII (1894), p. 329: "Defi- 
nition et regime de la mer territorial, Rapporteur, M. Barclay." 
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argued, " it is double the six miles provided for the territorial sea, 
and by that very fact, it fits better in the logical development of the 
project." 50 The above expressed wish of the Institute to have the 
marginal zone doubled in extent is not binding on nations : neverthe- 
less, for the sake of argument, suppose it were the law between 
nations, it would make of Hudson Bay an open and not a closed sea, 
since the entrance to that large bay or sea is at all places much more 
than twelve miles wide. The words of the Institute, the " territorial 
waters follow the trend of the coast " when applied to Hudson Bay, 
make it an open sea as at no point do the various bodies of water 
leading to that inland sea narrow down to twelve miles. But actually 
three miles is generally recognized as the extent of marginal waters 
and in deciding whether the waters or bays are in their whole extent 
territorial or not, the test is whether the distance across their mouths 
is six miles or less. 

In addition to the foregoing facts, two treaties to both of which 
Great Britain was a party, uphold the status of Hudson Bay as a 
part of the open sea. In a convention concluded between Great 
Britain and France, August 2, 1839, to regulate the rights of fishery 
of their respective subjects in the Anglo-French waters, the three- 
mile limit was recognized as in force between the two Powers. 
" The subjects of His Majesty, the King of the French," it was said, 
" shall enjoy the exclusive right to fish within the radius of three 
miles from low water mark, along the whole of the coast of France, 
and the subjects of Her Britannic Majesty shall enjoy the exclusive 
right to fish within a radius of three miles from low water mark, 
along the whole of the coast of the British Islands." It was also 
agreed by the two nations on that occasion that the zone of three 
miles that fixed the extent of the exclusive right to fish along the 
coasts of the two Powers should be measured, in the case of bays 
whose opening toward the ocean did not exceed ten miles, from a 
straight line drawn from promontory to promontory. Finally, it 
was agreed that the miles mentioned were of sixty to a degree of 
latitude. 

50 Annuaire, 'ibid., p. 292. The words are cited as reported by Sir Thomas Bar- 
clay, not as spoken by M. Eolin. 
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On May 6, 1882, Great Britain, Germany, France, Belgium, Hol- 
land and Denmark signed a convention to regulate the fishery in the 
North Sea outside of the territorial waters. By the second article 
of that convention, it is recognized that the fishermen of any one of 
the contracting nations enjoy the exclusive right to take fish within a 
distance of three miles of the shores of that nation at low water. 
" For bays," the same article says, " the radius of three miles shall 
he measured from a straight line, drawn across the bay, at the nearest 
point to the entrance, at the first point where the opening does not 
exceed ten miles." Thus we see that the three-mile zone was formally 
recognized and confirmed on these two occasions, twice by Great 
Britain and France, and once by Germany, Belgium, Holland and 
Denmark. On both occasions it was agreed to by the contracting 
Powers, that the waters of all bays whose entrance from the open sea 
was ten miles or less in width should be considered to be entirely 
within the territorial zone, thus increasing the six miles test at the 
entrance of bays or gulfs by four miles, almost doubling the distance 
across from shore to shore. Nevertheless, if the case of Hudson Bay 
is tested by those two treaties to which Great Britain was a party 
with five other maritime Powers it will be found that Hudson Bay 
is not a closed sea, but on the contrary the zone of territorial waters 
must follow the contour of its shores since the entrance of Hudson 
Bay through Hudson Strait is not only at all points more than ten 
miles wide, but in fact twenty or more miles across from shore to 
shore. 

The law of nations as interpreted by the above mentioned Euro- 
pean continental publicists, the Institute of International Law, and 
two treaties to each of which Great Britain was a party, supports 
the contention that Hudson Bay is a part of the open sea. Let us 
next examine, first American and then British opinions upon the 
extent of the territorial sea in the case of embayed waters. 

The American publicist, James Kent, writing at the end of the 
first quarter of the nineteenth century, in commenting on the extent 
of territorial waters, urged, in his well known treatise, Commentaries 
on American Law, that the extent of the territorial waters over which 
the sovereignty of the United States extended according to the then 
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existing law of nations, should be enlarged. He said on this 

point : 51 

Considering the great extent of the line of the American coasts, we 
have a right to claim for fiscal and defensive regulations, a liberal exten- 
sion of maritime jurisdiction; and it would not be unreasonable, as I 
apprehend, to assume for domestic purposes connected with our safety 
and welfare, the control of the waters on our coasts, though included 
within lines stretching from quite distant headlands, as, for instance, 
from Cape Ann to Cape Cod, and from Nantucket to Montauk Point, 
and from that point to the capes of the Delaware, and from the south 
cape of Florida to the Mississippi. It is certain that our government 
would be disposed to view with some uneasiness and sensibility, in the 
case of war between other maritime powers, the use of the waters of our 
coast, far beyond the reach of cannon shot, as cruising ground for belli- 
gerent purposes. In 1793, our government thought they were entitled, 
in reason, to as broad a margin of protected navigation, as any nation 
whatever, though at that time they did not positively insist beyond the 
distance of a marine league from the sea shores; and, in 1806, our gov- 
ernment thought it would not be unreasonable, considering the extent of 
the United States, the shoalness of their coast, and the natural indica- 
tion furnished by the well-defined path of the Gulf Stream, to expect 
an immunity from belligerent warfare, for the space between that limit 
and the American shore. At least it ought to be insisted, that the 
extent of the neutral immunity should correspond with the claims main- 
tained by Great Britain around her own territory, and that no belligerent 
right should be exercised within " the chambers formed by headlands, or 
anywhere at sea within the distance of four leagues, or from a right line 
from one headland to another." 

That Kent well knew that this opinion of what the American Gov- 
ernment might claim was not sanctioned by the existing law of 
nations is shown by the paragraph immediately preceding. 52 After 
citing the decision of Sir William Scott in the case of the Twee 
Gebroeders, and showing that the United States had resisted success- 
fully the claims of Russia to exclusive jurisdiction over part of the 
north Pacific Ocean and also Behring Sea, Kent went on to say that 
it " is difficult to draw any precise or determinate conclusion, amidst 
the variety of opinions," as to the extent of exclusive sovereignty of 
nations over the adjoining sea. However, he precised his opinion as 
to the extent of the law at the time he wrote in these words : 53 

51 Kent, Commentaries on American Law (1826), Vol. I, p. 29. 

52 Kent, ibid., pp. 28-29. 

53 Kent, ibid,., p. 29. 
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According to the current of modern authority, the general territorial 
jurisdiction extends into the sea as far as cannon shot will reach, and no 
farther, and this is usually calculated to be a marine league; and the 
Congress of the United States have recognized this limitation, by author- 
izing the District Courts to take cognizance of all captures made within 
a marine league of the American shores. 

Kent thus shows that he recognized that at the time he wrote the 
three-mile limit was the full extent of territorial waters. 

President Woolsey of Yale University, in commenting on Kent's 
suggestion of extending the territorial sovereignty of America over 
the adjoining sea, said that such broad claims were not consistent 
" for a nation that has ever asserted the freedom of doubtful waters, 
as well as contrary to the spirit of the more recent times." 54 In 
addition, the United States made neither at the time Kent wrote nor 
at any time since, any claim for such a broad extension of their ter- 
ritorial waters, even " for fiscal and defensive purposes." Whatever 
opinion Kent may have entertained or formulated as to what might 
be claimed, the American Government has never given its sanction to 
that opinion by adopting it as its own. 55 

In 1877, in the Halifax Fisheries question, the United States 
agent, Judge Dwight B. Foster, said that the territorial waters of a 
nation extended only three miles from its shore at low tide, and that 
in the case of bays that were more than six miles across from head- 
land to headland, the same rule applied. 

Of other American jurists who have written on the law of nations, 
Pomeroy 58 says Hudson Bay is an open sea, while on the contrary 
General Davis maintains it is closed. 57 

In describing the extent of territorial waters as prescribed by the 
law of nations, the highest judicial American tribunal, the Supreme 
Court of the United States, in the case of Manchester v. Massa- 
chusetts, Justice Blatchford delivering the opinion of the court, held 
that, as between nations, it is a rule of law that bays entirely within 

o* Woolsey, International Law (1888), 5th ed., p. 78. 

55 North Atlantic Coast Fisheries Arbitration: Argument of the United States 
(1910), p. 219. 

56 Pomeroy, International Law, edited by T. S. Woolsey (1886), p. 176. 
5' Davis, Elements of International Law (1908), p. 58. 
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the territory of a single nation, and whose mouths where the bays 
join the high sea are two marine leagues or less across from shore to 
shore, come within the territorial jurisdiction of that Power. 68 The 
nation in the case of such bays has the right to control the fisheries, 
whether " the fish be migratory, free-swimming fish, or free-moving 
fish, or fish attached to or embedded in the soil." In the case before 
it, the court did not have to pronounce on the question of so-called 
historic bays. 

Naturally the same rule of international law by which Hudson 
Bay is found to be an open sea makes of Delaware and Chesapeake 
Bays — except on the " historic " bay theory — part of the high seas, 
since the entrances to both those bodies of water are more than six 
miles wide. This is the opinion held by Bivier ; 59 and latterly Mr. 
Baty, 60 in commenting on the American-British north Atlantic coast 
fisheries question, has also expressed the opinion that according to 
the contention of the United States in that case, Delaware Bay, as 
well as Chesapeake Bay, excepting the marginal zone, are part of the 
open sea. 

As has already been stated above, however, there are some bays 
wider, often much more so, than six miles across from shore to shore, 
that are deemed by some publicists to form in their whole extent part 
of the territorial waters of the nation occupying the adjoining land ; 
such bays are consequently, it is often urged, withdrawn from the 
area of the open sea. These possible exceptions to the general rule 
of law governing what bays are territorial in their entirety, and what 
are not, are based on the fact that the claim to the exclusive sover- 
eignty over such bays made by the nation possessed of the neighboring 
or enclosing land, has been asserted from time immemorial without 
protest from other states. 

In the past, in Delaware and Chesapeake Bays, both of whose en- 
trances from the open sea are more than six miles across, the Ameri- 
can Government exercised its authority first in Delaware Bay, out- 
side of the three-mile zone of territorial waters, and later in a case 

58 139 U. S. (1890), p. 258. 

so Rivier, Principes du Droit des Gens (1896), Vol. I, p. 155. 

60 Baty, The Law Magazine and Review (1910), p. 464. 
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involving the legal status of the waters of Chesapeake Bay, an Ameri- 
can court decided that all the waters of that bay were territorial in 
character. An examination of these two cases will show that the 
territorial character claimed for those two bays is due to exceptions 
to the general rule applicable to embayed waters. 

The first of these cases, that affecting the status of Delaware Bay, 
arose in 1793, when the American Republic was trying to maintain 
a neutral attitude in the war then in progress between Great Britain 
and France. On the first of February, 1793, the French Republic 
declared war against Great Britain, Holland and Spain. 61 With 
the purpose of guarding the young American nation against needless 
entanglement in that struggle, President Washington issued, on April 
22d, a proclamation declaring the neutrality of the United States 
and warning American citizens not to give aid to either side in con- 
travention of that proclamation and the laws of nations. 62 

Both France and Great Britain, however, in order to bring the 
war to a victorious close for itself respectively, sought, among other 
means, in their efforts to cripple each other's power, to strike at one 
another's resources through the young American Republic. France, 
the weaker Power on the ocean, tried to accomplish this object by 
waging war upon Great Britain from the territory of the United 
States as a base of operation ; and Great Britain, the stronger nation 
at sea, sought the same end by preventing American citizens from 
carrying on neutral commerce in food with France. 

When M. Genet, the new Minister of France to America, landed, 
April 8, 1793, at Charleston, South Carolina, he proceeded at once 
to arm and commission several vessels and send them to sea to prey 
upon the maritime commerce of Great Britain. Genet also in- 
structed the French consuls in America to act as courts of admiralty. 
The French war vessel, V Ambuscade, which had brought Minister 
Genet across the Atlantic, captured the British merchant vessel, 

ei Browning, Foreign Policy of Pitt to the outbreak of war with France, Cam- 
bridge Modern History (1904), Vol. VIII, p. 305. 

^American State Papers, Foreign Relations (1833), Vol. I, p. 140; McMaster, 
The Struggle for Commercial Independence {1783-1812), Cambridge Modern 
History (1903), Vol. VII, p. 318. 
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Orange, in Delaware Bay, and sent her to Philadelphia as a prize. 63 
Two other prizes, taken by one of the cruisers commissioned by Genet 
at Charleston, arrived at Philadelphia. All this, the newly arrived 
Minister of France did " before Mr. Genet had presented himself or 
his credentials to the President, before he was received by him, with- 
out his consent or consultation, and directly in contravention of the 
state of peace existing, and declared to exist, in the President's proc- 
lamation, and incumbent on him to preserve till the constitutional 
authority should otherwise declare." 64 The American Secretary of 
State, Thomas Jefferson, received from the British Minister at Phil- 
adelphia, Mr. Hammond, several letters complaining of Genet's acts 
and demanding, among other things, the restitution of the Grange. 65 
President Washington called his Cabinet together, and it decided 
that the commissions granted to privateers by Genet, as also the con- 
demnation of prizes by the consuls of France, were void. In refer- 
ence to the case of the Grange, Attorney-General Randolph communi- 
cated an elaborate opinion in reference to the status of Delaware 
Bay. 66 The question whether the French war vessel I 'Ambuscade 
had made a good prize in capturing the Grange turned on the point 
whether the seizure had been made in the territorial waters of the 
United States or in a part of the high seas; and after citing many 
learned authorities, Attorney-General Randolph came to the conclu- 
sion that all of the waters of Delaware Bay within Capes May and 
Henlopen were neutral, and so the seizure of the Grange was illegal. 
The American Cabinet, following the advice of its legal adviser, de- 
cided that the Grange should be returned to her British owners. 

The second case, which involved a consideration of whether the 
waters of Chesapeake Bay were in their entirety territorial or not, 
was passed upon in 1885 by the court of commissioners of the Ala- 
bama Claims. 67 In October, 1862, during the American Civil War, 
the American vessel Alleganean was seized by a a Confederate naval 

MMcMaster, History of the People of the United States (1888), Vol. II, p. 99. 
<u American. State Papers, Foreign Relations (1833), p. 160. 
65 Ibid., p. 147. 
™Ibid„ p. 148. 

& Albany Law Journal (1886), p. 484; Scott, Oases on International Law 
(1902), p. 143. 
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force while she lay at anchor in Chesapeake Bay, more than four 
miles from land. Interpreting an act of the United States of June 
5, 1882, and applying it to the case at bar, the court held that Ches- 
apeake Bay, whose entrance is twelve miles wide, was entirely within 
the territorial jurisdiction of the United States. 

While these two decisions at first blush seem to support the theory 
that Hudson Bay can be considered to be a closed sea, yet upon care- 
ful examination several things are apparent that differentiate those 
decisions concerning the status of Delaware and Chesapeake Bays 
respectively from the case of Hudson Bay. First, both cases arose 
in times of war, involving the protection by the American Govern- 
ment of neutral commerce ; especially was this true in the case of the 
Grange in 1793. The United States were at that time most anxious 
to remain neutral, and the policy of neutral duties then evolved under 
most trying circumstances by Secretary Jefferson, received later the 
praises of the British statesman, George Canning, and in our own 
day those of the British jurists, Messrs. Hall 68 and Westlake. 69 The 
policy pursued by Jefferson in that time of war was an advance in 
the slow development of the law of nations, from the time of Gentilis 
and his predecessors, toward limiting the area of belligerent opera- 
tions more and more to the territory of the actually belligerent nations 
and the expanse of the high seas. It was at the urgent demand of 
Great Britain that the Cabinet decided to restore the Grange to her 
British owners, and that decision, based upon the theory that Dela- 
ware Bay was a territorial bay, was arrived at under the influence of 
Great Britain's demand that the Grange had been seized in violation 
of the neutrality of the United States. Consequently, the American 
Government, which was anxious to maintain peace with the mother- 
land, was in a sense compelled by the British demand to declare Dela- 
ware Bay a territorial bay. Thus, Great Britain by this request 
for the restitution of the Grange, openly approved the declaration of 
the American Government that Delaware Bay is territorial in char- 
acter. But the American Government has not recognized, openly or 
tacitly, Hudson Bay as being a closed sea. Surely, the British Em- 

68 Hall, A Treatise on International Law (1884), p. 550 
«» Westlake, International Law (1904), Vol. II, p. 175. 
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pire cannot cite the case of the territorial character of Delaware Bay 
as an example in support of the proposition that Hudson Bay is a 
closed sea. For Delaware Bay became a territorial bay of the United 
States because Great Britain compelled the American Bepublic to 
claim that its jurisdiction extended, and to actually enforce that 
claim to all the waters of Delaware Bay in order to save the British 
merchant ship Grange — after her capture by the French war vessel 
V Ambuscade, within the Delaware capes, but at a greater distance 
than three miles from the nearest land — from being declared a 
good prize. 

In the case of Chesapeake Bay, that bay — as well as Delaware 
Bay — is much smaller than Hudson Bay, the latter being in truth 
a large sea, like the Black Sea or the Baltic Sea. In addition there 
is also this difference between Chesapeake Bay and Hudson Bay: 
since a very long time — probably never since the United States de- 
clared their independence in 1776 — > foreign fishermen have not 
fished in the waters of Chesapeake Bay, while on the contrary Ameri- 
can whalers for many years have hunted, and still hunt, whales in 
the waters of Hudson Bay. 

As has already been pointed out, formerly England, like other 
nations, made great claims to dominion over the seas about her. She 
was compelled, however, as other Powers were by the same force of 
necessity that made them renounce much of their pretensions to 
dominion over the sea, to give up the major part of hers. And as 
regards Great Britain's claims to dominion over the more immediate 
portions of the sea, such as the Irish Channel and bays along her 
coast, she has likewise, like other nations, gradually become more 
modest in her claims. 

In the second half of the nineteenth century one of the most cele- 
brated of British international publicists, Sir Bobert Phillimore, who 
for many years was a legal adviser of the British Crown, in his 
monumental treatise, International Law, in speaking of the extent of 
territorial waters, says : 70 

Though the open sea be thus incapable of being subject to the rights 
of property, or jurisdiction, yet reason, practice, and authority have 

"Phillimore, International Law (1879), Vol. I, p. 274. 
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firmly settled that a different rule is applicable to certain portions of 
the sea. 

And first with respect to that portion of the sea which washes the coast 
of an independent State. Various claims have been made, and various 
opinions pronounced, at different epochs of history, as to the extent to 
which territorial property and jurisdiction may be extended. But the 
rule of law may be now considered as fairly established — namely, that 
this absolute property and jurisdiction does not extend, unless by the 
specific provisions of a Treaty or an unquestioned usage, beyond a marine 
league (being three miles), or the distance of a cannon shot, from the 
shore at low tide : — " quousque e terra imperai potest " — " quousque 
tormenta exploduntur " — " terras dominium finitur ubi finitur armorum 
vis " — is the language of Bynkershoek. " In the sea, out of the reach 
of cannon shot" (says Lord Stowell), "universal use is presumed." 
This is the limit fixed to absolute property and jurisdiction; but the 
rights of independence and self-preservation in times of peace have been 
judicially considered to justify a nation in preventing her revenue laws 
from being evaded by foreigners beyond this exact limit; and both Great 
Britain and the United States of North America have provided by their 
municipal law against frauds being practiced on their revenues, by pro- 
hibiting foreign goods to be transshipped within the distance of four 
leagues of the coast, and have exercised a jurisdiction for this purpose in 
time of peace. These were called the Hovering Acts. 

Again further on, Phillimore says of gulfs and other estuaries of 
the sea : 71 

Besides the rights of property and jurisdiction within the limit of 
cannon shot from the shore, there are certain portions of the sea which, 
though they exceed this verge, may, under special circumstances, be pre- 
scribed for. Maritime territorial rights extend, as a general rule, over 
arms of the sea, bays, gulfs, estuaries which are enclosed, but not entirely 
surrounded by lands belonging to one and the same State. With respect 
to bays and gulfs so enclosed, there seems to be no reason or authority 
for a limitation suggested by Martens," Surtout en tant que ceux-ci ne 
passent pas la largenr ordinaire des rivieres, ou la double portee du 
canon " — or for the limitation of Grotius which is of the vaguest char- 
acter — " mare occupari potuisse ab eo qui terras ad latus utrumque 
possideat, etiamsi aut supra pateat ut sinus, aut supra et infra ut fretum, 
dummodo non ita magna sit pars maris ut non cum terris comparata 
portio earum videri possit." The real question, as Gunther truly 
remarks, is, whether it be within the physical competence of the nation, 
possessing the circumjacent lands, to exclude other nations from the 
whole portion of the sea so surrounded: or, as Martens declares in his 

" Phillimore, ibid., p. 284. 
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earliest, and in some respects best, treatise on International Law, "• Partes 
maris territorio ita natura vel arte inclusse ut exteri aditu impediri 
possint, gentis ejus sunt, cujus est territorium circumjacens." To the 
same effect is the language of Vattel : " Tout ce que nous avons dit des 
parties de la mer voisines des cotes, se dit plus particulierement et a plus 
forte raison, des rades, des baies et des detroits, comme plus capables 
encore d'etre occupes, et plus importants a la surete du pays. Mais je 
parle des baies et detroits de peu de'etendue, et non de ces grands espaces 
de mer auxquels on donne quelquefois ces noms, tels que la baie de 
Hudson, le detroit de Magellan, sur lesquels l'empire ne saurait s'etendre, 
et moins encore la propriete. Une baie dont on peut defendre l'entree, 
peut etre occupee et soumise aux lois du souverain; il importe qu'elle le 
soit, puisque le pays pourrait §tre beaucoup plus aisement insulte en cet 
endroit que sur des cotes ouvertes aux vents et a l'impetuosite des nots." 

Thus this notable British expert on the law of nations, when in 
his own treatise, International Law, he treats of the extent of the 
territorial sea, cities approvingly that passage of Vattel in which 
that Swiss jurist, in discussing how far embayed waters are terri- 
torial, specifically says that Hudson Bay is an open sea. By approv- 
ing Vattel's opinion that Hudson Bay is not a closed sea, the British 
jurisconsult, Phillimore, ranges himself as a supporter of the ancient 
freedom of the waters of Hudson Bay. 

ii. 

The question of what are open and what are closed seas was raised 
between the United States of America and the British Empire in the 
cases of the Bay of Fundy and Bering Sea. Both disputes were 
submitted to international arbitration for settlement. An examina- 
tion of these cases, first that of the Bay of Fundy and then that of 
Bering Sea, will throw light on the status of whether Hudson Bay 
is an open or a closed sea. 

The question of the status of the Bay of Fundy as a part of the 
open sea or not, arose as a result of the divergence of opinion be- 
tween the United States and the British Worth American Maritime 
Provinces over the correct interpretation of the first article of the 
American-British Treaty of 1818. The contention largely turned 
on the proper meaning of the word hays as used in that article. The 
British authorities sought to exclude American vessels from fishing 
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in the bays of Nova Scotia, no matter what their area might be, and 
justified their action upon the renunciation by the United States in 
the first article of the Treaty of 1818 " to take, dry, or cure fish on, 
or within three marine miles of any of the coasts, bays, creeks, or 
harbors of His Britannic Majesty's Dominions in America," outside 
of those of the shores of the Magdalen Islands, the coasts of Canada 
and Labrador east and north of Mount Joly, and a part of the shores 
of Newfoundland. Against this claim of the British authorities, the 
Government of the United States protested. American fishing ves- 
sels, however, were seized within the Bay of Fundy by the British 
authorities. Conscious that this attempt to enforce the rights of 
territorial jurisdiction to so large a body of water as the Bay of 
Fundy, which evidently formed a part of the open sea, was contrary 
to the principles of the law of nations, the British Government gave 
up in 1845 its claim of sovereign jurisdiction over the Bay of Fundy, 
but stated that it made that concession as to that one bay only. 72 
Gradually, however, as many claims and counter-claims were made 
by citizens and corporations of either country against the other, 
America and Great Britain agreed in the Convention of February 8, 
1853, to refer all such claims to a mixed commission. 73 In every 
case where the commissioners could not agree, the convention pro- 
vided that they should refer it to an umpire. In that way the claims 
arising from the seizure by the Canadian authorities in 1843 of the 
American fishing vessel Washington, while fishing in the Bay of 
Fundy, ten miles from shore, was referred for decision to an umpire, 
Mr. Joshua. Bates. 74 He was an American by birth, but residing in 
England where he was a member of the banking house of Baring. 

The umpire said that the question whether the seizure of the 
Washington was justified or not, depended on the word " bays " as 
used in the Treaty of 1783. 75 By the Treaty of 1818 the same rights 

72 Documents of the United States Senate, Special Session called March 4, 
1853, Senate Document 3, pp. 4-8, 9-21. 

"3 Treaties and Conventions concluded, between the United States of America 
and other Powers since July 4, H76" (1889), p. 445. 

■!* Senate Ex. Doc, No. 103, 34th Cong., 1st Sess., p. 184. 

75 United States No. 1 {189S), Bering Sea Arbitration, British Argument (Lon- 
don), p. 145. 
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were granted to the Americans to cure fish on the coasts, bays, etc., 
of Newfoundland as they had before under the Treaty of 1783, on 
the shores of the Maritime Provinces. He continued, 

But the Americans relinquished that right, and the right to fish within 
three miles of the coasts, bays, etc., of Nova Scotia. Taking it for 
granted that the f ramers of the treaty intended that the word " bay " or 
" bays " should have the same meaning in all cases, and no mention being 
made of headlands, there appears no doubt that the Washington, in fish- 
ing ten miles from the shore, violated no stipulations of the Treaty. 

It was urged, on behalf of the British Government, that by " coasts," 
"bays," etc., is understood an imaginary line drawn along the coast 
from headland to headland, and that the jurisdiction of Her Majesty 
extends three marine miles outside of this line ; thus closing all the bays 
on the coast or shore, and that great body of water called the Bay of 
Pundy, against Americans and others, making the latter a British bay. 
This doctrine of the headlands is new, and has received a proper limit 
in the convention between France and Great Britain of the 2d of 
August, 1839 ; in which " it is agreed that the distance of three miles, 
fixed as the general limit for the exclusive right of fishery upon the coasts 
of the two countries, shall, with respect to bays the mouths of which do 
not exceed ten miles in width, be measured from a straight line drawn 
from headland to headland." 

The Bay of Fundy is from G5 to 75 miles wide and 130 to 140 miles 
long; it has several bays on its coast; thus the word "bay," as applied 
to this great body of water, has the same meaning as that applied to the 
Bay of Biscay, the Bay of Bengal, over which no nation can have the 
right to assume sovereignty. One of the headlands of the Bay of Fundy 
is in the United States, and ships bound to Passamaquoddy must sail 
through a large space of it. The island of Grand Menan (British) and 
Little Menan (American) are situated nearly on a line from headland to 
headland. These islands, as represented in all geographies, are situated 
in the Atlantic Ocean. The conclusion is, therefore, in my mind irre- 
sistible that the Bay of Fundy is not a British bay, nor a bay within the 
meaning of the word as used in the treaties of 1783 and 1818. 

The umpire, therefore, in deciding the case of the Washington in 
favor of the United States, based his judgment not only on the fact 
that the right of the Americans to fish in the Bay of Fundy was 
secured to them both by the meaning of the Treaty of 1783 and that 
of 1818, but also because the Bay of Fundy was of itself a part of 
the open sea, and consequently open to the fishermen of all nations. 

In addition, when in 1909 the United States and Great Britain 
concluded a treaty referring the whole of the differences between 
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them over the North Atlantic Coast Fisheries to the Hague Inter- 
national Court, it was mutually agreed by an exchange of letters 
between Secretary Eoot and Ambassador Bryce, that neither the 
right of Americans to fish in the Bay of Fundy, nor the innocent 
passage through the Gut of Canso should be passed on by the Inter- 
national Court. It is true that in those letters it was stipulated that 
by that agreement of exclusion the rights of either party in either of 
those bodies of water should not be in any way prejudiced. Yet the 
very fact that the British Empire was willing to exclude the Bay of 
Fundy from the jurisdiction of the Hague Tribunal in that agree- 
ment to submit to that high court the settlement of the differences 
over the North Atlantic Fisheries, is a practical admission that the 
decision of Mr. Bates that the Bay of Fundy is a part of the high 
seas, and so an open and not a closed bay, is correct. It must be 
remembered that Mr. Bates' decision holds that the Bay of Fundy 
is an open sea, independently of the fact that one of the headlands 
belongs to the United States. This decision, if applied to Hudson 
Bay, shows that that latter body of water is also a part of the high 
seas, since to each bay entrance is obtained through a large mouth, 
many times double the width of the three miles zone of coastal 
waters. 

Another case that supports the freedom of Hudson Bay, with the 
exception of the marginal belt of three miles of territorial waters 
following the contour of its shores, is the historic dispute between 
the United States, Great Britain and Bussia as to whether Bering 
Sea was or was not a closed sea. 76 And the claims and arguments 
asserted by each illustrate well how all nations in the struggle for 
the freedom of the sea have argued in favor of whichever side of 
that question seemed at the time to favor their individual interests. 
All three Powers made claims of sovereignty to larger and larger 
areas of land in the northwest part of the American continent. 
Bussia even went so far as to assert, in an ukase issued in 1821 by 
the Emperor Alexander I, her right of absolute dominion over Ber- 
ing Sea and a large extent of the northern part of the Pacific Ocean, 

is United States, 2Vo. 1 {1893), Bering Sea Arbitration, British Case (Lon- 
don); Thomas Willing Balch, The Alaska Frontier (1903). 
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and also extended her territorial claims from the fifty-fifth degree 
of north latitude as claimed by the ukase of 1799 of the Emperor 
Paul down to the fifty-first degree. Against these claims of sover- 
eignty on the part of the Muscovite Empire beyond the three-mile 
limit, both the American and the British Governments protested. 77 
America and Russia arranged their points of difference by treaty 
on the 5/17 of April, 1824. That compact recognized the freedom 
of the Northern Pacific Ocean, and fixed the latitude of fifty-four 
degrees forty minutes north as the line that should divide the Ameri- 
can and the Russian spheres of influence in North-West America. 

The differences between Great Britain and Russia were not settled 
so easily, and not until a year later. Throughout all the negotiations, 
culminating in the Anglo-Russian treaty of 1825, Great Britain 
asserted constantly that Bering Sea as well as the northern Pacific 
Ocean must remain part of the open sea. 78 

On September 27, 1822, George Canning, the British Foreign 
Secretary, wrote to the Duke of Wellington, then Premier of Great 
Britain, concerning the claims of the Russian Empire over the waters 
of Bering Sea and the extreme northern part of the Pacific Ocean. 79 
With respect to the claims put forward by Russia in the Emperor 
Alexander's ukase in 1821, wherein the Muscovite sovereign pro- 
claimed the extension of his sovereignty over the seas adjacent to the 
Russian possessions in America and Asia " to the unprecedented dis- 
tance of one hundred miles " from the line of the Russian coast, 
thereby closing an unobstructed passage which was of importance for 
the promotion of general commerce and navigation, Secretary Can- 
ning said that such pretensions were, in the opinion of the best legal 
authorities, " positive innovations on the right of navigation." Ac- 
cording to common usage, which he said had gained the force of law, 
" an accessorial boundary " had been added for a limited distance 
to the shores of a state in order to afford to that state sufficient pro- 
tection, but in no way interfering with the rights of the subjects 
of the other nations to navigate and traffic freely. But the Muscovite 

ii Ibid., British Case, pp. 5, 41, 42, 43. 

's Hid.; Balch, ibid. 

i*Fur Seal Arbitration (Washington), Vol. IV, p. 388. 



438 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

claim as promulgated in the imperial ukase, he maintained, failed to 
take notice of this important qualification, and so was " an encroach- 
ment on the freedom of navigation, and the inalienable rights of 
nations." The British Foreign Secretary, referring to a conference 
that he had had with the Russian Ambassador, continued that he had 
little doubt the public notification by Russia that she would " con- 
sider the portions of the ocean included between the adjoining coasts 
of America and the Russian Empire as a mare clausum, and to 
extend the exclusive territorial jurisdiction of Russia to 100 Italian 
miles " from the shore would be recalled. 80 

Thus we see a notable British Minister for Foreign Affairs, an 
acknowledged expert through long practice in the law governing the 
intercourse between nations, formally stating to his chief, the then 
premier of Great Britain, that, according to international law as 
formulated by the publicists learned in that science and also by the 
actual practice of nations, the claim of Russia was not valid to 
exercise, to the exclusion of others, her sovereignty not only over a 
vast expanse of the Pacific Ocean adjoining the Russian shores, but 
also over Bering Sea which was bounded by her coasts, though with 
many passages of water more than six miles wide connecting Bering 
Sea with the main ocean. 

That the maintenance of the freedom of the Pacific Ocean and 
Bering Sea was the chief aim of Great Britain is proved by the fol- 
lowing instructions of Secretary George Canning to Sir Stratford 
Canning as the latter was about to take up the negotiations with the 
Muscovite Government at the point they had been left off by his 
predecessor, Sir Charles Bagot. The British Foreign Secretary 
towards the end of his instructions said : 81 

It remains only in recapitulation, to remind you of the origin and 
principles of this whole negotiation. 

It is not on our part, essentially a negotiation about limits. 

It is a demand of the repeal of an offensive and unjustifiable arroga- 
tion of exclusive jurisdiction over an ocean of unmeasured extent ; but a 
demand qualified and mitigated in its manner, in order that its justice 

so United States, ~No. 1 (1893), Bering Sea Arbitration, British Case (London), 
pp. 41, 42. 
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may be acknowledged and satisfied without soreness or humiliation on 
the part of Eussia. 

We negotiate about territory to cover the remonstrance upon principle. 

But any attempt to take undue advantage of this voluntary facility, we 
must oppose. 

The principal aim of the British Empire, thus we see, as stated 
by her chief Secretary for Foreign Affairs to his accredited repre- 
sentative in the negotiations with the Muscovite Empire, was to 
obtain from that latter empire an official disclaimer of the claim put 
forward in the ukase of 1821 that the waters of Bering Sea as well 
as parts of the northern Pacific Ocean were exclusively Muscovite 
territorial waters. The Muscovite Empire would not agree to recog- 
nize the waters of Bering Sea and the northern Pacific Ocean, ex- 
cept the conventional territorial zone, as part of the high seas, unless 
at the same time the land frontier between the two empires in North 
America was so settled as to secure to the Russian Empire an un- 
broken lisiere on the mainland from the Portland Canal up to Mount 
Saint Elias. On this latter point of the land boundary, Great 
Britain finally, after a long diplomatic contest, yielded. 

In the treaty signed at St. Petersburg, on February 16/28, 1825, 
by Sir Stratford Canning, acting for the British Empire, and Count 
Nesselrode and Monsieur de Poletica, in behalf of the Muscovite 
Empire, the Russian Government formally renounced its pretension 
to absolute jurisdiction over the waters of the North Pacific Ocean 
or Bering Sea beyond the conventional territorial limit along the 
coasts, and the two governments also arranged for a definite land 
frontier between their respective North American possessions. 

The agreement whereby Russia recognized the freedom of the 
seas over which she had asserted the right of exclusive jurisdiction 
was embodied in the first article of the new treaty, which read : 82 

82 Fur Seal Arbitration (Washington), Vol. IV, p. 42. Here follows the French 
text of this treaty. Ibid., p. 500. 

Article I. 
II est convenu que dans aucune partie du Grand Ocgan, appelg communement 
Ocean Pacifique, les sujets respectifs des Hautes Puissances Contractantes ne seront 
ni trouble's, ni g6nes, soit dans la navigation, soit dans l'exploitation de la pgche, 
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Article I. 

It is agreed that the respective subjects of the High Contracting Par- 
ties shall not be troubled or molested in any part of the ocean, commonly 
called the Pacific Ocean, either in navigating the same, in fishing therein, 
or in landing at such parts of the coast as shall not have been already 
occupied, in order to trade with the natives, under the restrictions and 
conditions specified in the following articles. 

The restrictions referred to in the above article, had to do with 
the land, and not with any part of the high seas. 

Bering Sea and Hudson Bay much resemble each other. They 
are surrounded in large measure by land; and previous to and at 
the time the Treaty of 1825 was agreed to by Great Britain with 
Russia and subsequently until the purchase of Alaska in 1867 by the 
United States, in both cases that surrounding land was held by a 
single nation. If the entrances to those two bodies of inland waters, 
one called a " sea," and the other a " bay " were six miles or less 
across, both, in 1825 when the Russo-British treaty of February 
16/28 of that year was concluded, would by the doctrine of mare 
clausum have been considered closed seas. Russia had declared her 
exclusive right of sovereignty over Bering Sea, as well as part of the 
Pacific Ocean to the southward, and was anxious to retain Bering 
Sea under her scepter as a closed sea. But Great Britain, like the 
United States, objected to the extension of the Russian jurisdiction 
beyond three miles from shore, 83 on the ground that according to the 
accepted principles of the law of nations, Bering Sea was a part of 
the high seas. And the Muscovite Empire, as it had given up the 
same point to the American Republic in the treaty of April, 1824, 
yielded to the British Empire the Russian claim that Bering Sea 
was a mare clausum. If, however, Bering Sea was an open sea as 
the British Imperial Government claimed so successfully in 1825, 
why then, on that same line of argument of the British Imperial 

soit dans la faculty d'aborder aux c8tes, sur des points qui ne seroient pas deja 
occup£s, afin d'y faire le commerce avec les indigenes, sauf toutefois les restric- 
tions et conditions dfiterminees par les Articles qui suivent. 
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Government is not Hudson Bay a part of the open sea ? Surely the 
able contentions and statement of facts presented by the official repre- 
sentatives of Great Britain that Bering Sea was not a closed sea, in 
the negotiations that resulted in the Treaty of 1825, are applicable 
to the analogous case of Hudson Bay. 

The purchase of Alaska in 1867 by the United States, made the 
status of Bering Sea as an open sea. additionally secure, because two 
Powers from that time divided between them the encircling land. 
And having obtained possession of Alaska, especially of the Pribiloff 
Islands where the fur seals breed, the United States Government tried 
to care for the preservation of the herd. Then pelagic or deep sea 
sealing developed and threatened the speedy extinction of seal life in 
Alaskan waters. 

On August 19, 1887, Mr. Bayard, the American Secretary of State, 
tried, in a broad and statesmanly way, to protect the rapidly dim- 
inishing fur seal herd of the Pribiloff Islands against unnecessary 
further depletion, by asking the British, Russian and Japanese Em- 
pires to join the American Eepublic in an international agreement 
to so regulate the hunting of fur seals, that the number of those 
valuable animals would not year by year continue to diminish. 84 All 
these Powers were ready to agree, until Canada called a halt on the 
British Empire. 85 

The failure of this effort of the American Government to secure 
the proper protection of the seals from extermination was preceded 
by positive action looking to that end. Three Canadian fishing 
vessels — ■ the Carolena, the Onward and the Thornton — while en- 
gaged in hunting seals in the waters of Bering Sea further than three 
miles from the shores of the Pribiloff Islands, were seized by an 
American revenue cutter, the Corwin. 86 The Corwin captured them 
flagrante delicto. These three vessels were taken by the Corwin to 
Unalaska. There Judge Dawson of the United States District Court, 

&*Fur Seal Arbitration, Appendix to American Case (Washington), Vol. I, 
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acting upon the doctrine that Bering Sea was a closed sea, 87 con- 
demned the captain and mate of the Thornton to an imprisonment of 
thirty days, and the payment of a fine. Later the vessels were con- 
demned and ordered to be sold for having caught fur seals in Ameri- 
can waters. The British Ambassador at Washington, Sir Lionel 
West, called Secretary Bayard's attention to the fact that the Ameri- 
can Government seemed to claim possession of all the eastern part 
of Bering Sea. After some further correspondence between these 
two diplomats, the American Government ordered the release of these 
vessels without prejudice, however, to any question of rights then in 
dispute. 88 

On the 10th of September, 1887, the Marquis of Salisbury, in a 
communication to the British Ambassador at Washington, Sir Lionel 
Sackville West, discussed the attempt of the United States to seize 
Canadian sealing vessels in the waters of Bering Sea beyond the 
traditional three-mile limit of territorial jurisdiction. Speaking of 
the cases of the Carolena., Onward and Thornton, the Marquis of 
Salisbury said that, while the United States asserted these vessels 
were seized in American territorial waters, yet, according to the evi- 
dence of the masters and crews of these same vessels, they were 
captured seventy-five, one hundred and fifteen and seventy miles 
respectively from the nearest land, and so in the open sea. 89 It was 
not disputed, he continued, that these captures were made at a dis- 
tance " from land far in excess of the limit of maritime jurisdiction " 
that any Power could claim by the law of nations, and that it was 
scarcely " necessary to add that such limit cannot be enlarged by any 
municipal law." Thus a premier of Great Britain, the actual 
executive head of the British Empire, of which Canada was and is a 
part, asserted that Bering Sea was part of the open sea and free to 
the navigation and commerce of all nations. 

Mr. James G. Blaine, Mr. Bayard's successor as Secretary of 

87 Fur Seal Arbitration, Appendix to American Case (Washington), Vol. 1, 
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State, sought to accomplish the same object of protecting the seals, 
by advancing again the proposition that Bering Sea was a closed 
sea. 90 That argument when pressed before the Paris International 
Tribunal of Arbitration in 1893, naturally and rightfully fell to 
the ground; but any attempt today to assert that Hudson Bay is a 
closed sea is just as absurd as that foolish attempt on the part of 
America to distort in the case of Bering Sea a well recognized rule 
of the law of nations. But, in order to save the seals, the United 
States, concurrently with the above plea that Bering Sea was a closed 
sea, also claimed, since the seals lived when ashore entirely on Ameri- 
can land, a right of possession in the animals when outside the three- 
mile territorial zone. These claims Great Britain denied, and they 
were submitted to an international tribunal of five distinguished 
jurists. 

In the printed case of Great Britain in the Bering Sea Fur Seal 
Arbitration, the British Empire formally maintained that Bering 
Sea is an open sea and as such forms a part of the common highway 
of nations ; and that unless there was a treaty or other international 
agreement to the contrary all Powers have the right " to navigate and 
fish in such waters and no mere declarations or claims by any one or 
more nations can take away or restrict the rights of other nations." 
In addition, the British case stated that these rights could not be 
taken from a nation merely because she had not made use of them. 
They are, in fact, the British case went on to say, " the common 
heritage of all mankind, and incapable of being appropriated by any 
one or more nations." 

Then immediately the following passage from the American 
jurist, James Kent, is quoted as " correctly " stating the " rights and 
interests of nations in the open sea." 91 

" The open sea," Kent says, " is not capable of being possessed as 
private property. The free use of the ocean for navigation and fish- 
ing is common to all mankind, and the public jurists generally and 
explicitly deny that the main ocean can ever be appropriated." 

to United States, No. 4 (1893), Bering Sea Arbitration, British Argument 
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Then later on, the British printed case cites with approval those 
passages from Emer de Vattel and Dr. Bluntschli in which those two 
well known publicists expressly state that Hudson Bay is a part of 
the open sea. Thus we find that the British Government, as the 
representative of the British Empire and acting on behalf of Canada 
in particular in a case before an international court of arbitration 
composed of distinguished jurists of world-wide renown, in 1893, 
gave its public approval to the recognition of Hudson Bay being a 
part of the open sea and so open freely to the vessels of all nations. 

But that is not all. In the British printed argument in the Bering 
Eur Seal case before the Paris International Tribunal in 1893, the 
British Government said : 92 

And there is another law to which that Government [the British] 
appeal with equal confidence — the law on which depends the freedom of 
the sea. 

What is the freedom of the sea? 

The right to come and go upon the high sea without let or hindrance, 
and to take therefrom at will and pleasure the product of the sea. It is 
the right which the United States and Great Britain endeavored, and 
endeavored successfully, to maintain against the claim of Russia seventy 
years ago. It is the right in defense of which, against excessive claims 
of other nations, the arguments of the United States have in former 
times held so prominent a place. 

And what is this claim to protect the seal in the high sea? It is, 
as of right and for all time, to let and hinder the vessels of all nations 
in their pursuit of seals upon the high sea: to forbid them entrance to 
those vast seas which the United States have included in the denomina- 
tion of the " waters of Alaska ; " to, take from these vessels the seals they 
have lawfully obtained; and to search, seize, and condemn the vessels 
and the crews, or with show of force to send them back to the ports from 
Which they set out. 

And so, according to the contention of the United States [in the case 
of Hudson Bay, the British Empire], " protection of an industry " at sea 
justifies those acts of high authority which by the law of nations are 
allowed only to belligerents, or against pirates with whom no nation is 
at peace. 

From giving its high sanction to these views this Tribunal may well 
shrink; and it is with no mere idle use of high-sounding phrase that 
Great Britain once more appears to vindicate the freedom of the sea. 

82 United States, No. 4 (1893), Bering Sea Arbitration, British Argument 
(London), pp. 7-8. 
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Yes, it is " with no mere idle use of high-sounding " words that 
in defending the right of all nations freely to navigate and fish in so 
large a hody of water as Hudson Bay that the United States when 
they defend their rights of fishing in Hudson Bay, as on several 
occasions before they have defended analogous rights in other parts 
of the seas, are safeguarding the freedom of the high seas. 

Again, in the controversy between the American Republic and the 
British Empire over the eastern boundary of the lisiere of Alaska, 
light is cast upon the status of Hudson Bay as being a part of the 
high seas. 93 

By the Treaty of 1825, between Russia and Great Britain, it was 
provided in the third and fourth articles that the eastern boundary 
of the lisiere that was to belong to the Muscovite Empire between 
Mount Saint Elias in the north down to the head of the Portland 
Canal or Channel in the south, should be drawn by a line following 
the crest of the mountains, but never further than ten marine leagues 
inland from the shore and parallel to the sinuosities of the coast. 

The original text of the treaty, word for word, is as follows : 94 

Article III. 

The line of demarcation between the possessions of the High Con- 
tracting Parties upon the coast of the continent and the islands of 
America to the northwest shall be drawn in the manner following : 

Commencing from the southernmost point of the island called Prince 
of "Wales Island, which point lies in the parallel of fifty-four degrees 

93 Thomas Willing Balch, The Alaska Frontier (1903); Alaskan Boundary 
Tribunal, American Case (Washington) ; American Counter Case (Washington) ; 
American Argument (Washington). 

oi Fur Seal Arbitration (Washington), Vol. IV, p. 501. The original French 
text follows: — 

Abticle III. 

La ligne de demarcation entre les possessions des Hautes Parties Contractantes 
sur la c6te du continent et les lies de l'Amerique nord-ouest, sera tracee ainsi 
qu'il suit: 

A partir du point le plus meridional de Pile dite Prince of Wales, lequel point 
se trouve sous le parallele du 54me degrg 40 minutes de latitude nord, et entre 
le 131me e t le 133me degrg de longitude ouest (m^ridien de Greenwich), la dite 
ligne remontera au nord le long de la passe dite Portland Channel, jusqu'au 
point de la terre ferme oil elle atteint le 56me degrfi de latitude nord; de ce 
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forty minutes north latitude, and between the one hundred and thirty- 
first and the one hundred and thirty-third degree of west longitude 
(meridian of Greenwich), the said line shall ascend to the north along 
the channel called Portland channel, as far as the point of the continent 
where it strikes the fifty-sixth degree of north latitude; from this last- 
mentioned point, the line of demarcation shall follow the summit of the 
mountains situated parallel to the coast as far as the point of intersection 
of the one hundred and forty-first degree of west longitude (of the same 
meridian) ; and finally, from the said point of intersection, the said 
meridian line of the one hundred and forty-first degree, in its prolonga- 
tion as far as the Frozen Ocean, shall form the limit between the Russian 
and British Possessions on the continent of America to the northwest. 

Article IV. 

With reference to the line of demarcation laid down in the preceding 
Article, it is understood: 

First, That the island called Prince of Wales Island shall belong 
wholly to Russia. 

Second, That wherever the summit of the mountains which extend in 
a direction parallel to the coast, from the fifty-sixth degree of north 
latitude to the point of intersection of the one hundred and forty-first 
degree of west longitude, shall prove to be at the distance of more than 
ten marine leagues from the ocean, the limit between the British Pos- 
sessions and the line of coast which is to belong to Russia, as above men- 
tioned, shall be formed by a line parallel to the windings [sinuosites] 
of the coast, and which shall never exceed the distance of ten marine 
leagues therefrom. 

dernier point la ligne de demarcation suivra la crete des montagnes situees 
parallelement a la c6te, jusqu'au point d'interseetion du 141me degrg de longitude 
ouest (meme meridien), et, flnalement, du dit point d'interseetion, la meme ligne 
meridienne du 141me degrfi formera, dans son prolongement jusqu'a la Mer 
Glaeiale, la limite entre les possessions Russes et Britanniques sur le continent 
de l'Amerique nord-ouest. 

Article IV. 

II est entendu, par rapport a la ligne de demarcation dfiterminee dans l'Article 
precendent : 

1°. Que l'tle dite Prince of Wales appartiendra toute entiere a la Russie. 

2°. Que partout oft la cr6te des montagnes qui s'etendent dans une direction 
parallele a la cOte depuis le 56me degr6 de latitude nord au point d'interseetion 
du 141me degre' de longitude ouest, se trouveroit a la distance de plus de dix 
lieues marines de l'ocean, la limite entre les possessions Britanniques et la 
lisiere de c8te mentionnee ci-dessus comme devant appartenir a la Russie, sera 
formee par une ligne parallele aux sinuosites de la cOte, et qui ne pourra jamais 
en 6tre eloignee que de dix lieues marines. 
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As a result of the foregoing treaty agreement, at all times down 
to 1867, Russia, as the owner of Alaska, claimed an unbrohen lisiere 
of territory on the mainland between Mount Saint Elias and the 
Portland Channel or Canal so that all the fiords that bulged into the 
mainland to the north of the Portland Channel were enclosed in their 
entirety from their mouths to their heads by Muscovite territory, 
thereby excluding the British dominions from every direct outlet on 
sea water above 54° 40' north latitude. That claim of Russia, openly 
expressed, was never contested by Great Britain. When the United 
States bought Alaska from the Emperor of all the Russias, America 
also claimed that she had thereby obtained an unbroken strip of 
land above 54° 40', excluding Great Britain from all direct access 
to salt water at all points above the Portland Canal. It was not 
until the eighties that this right of America to an unbroken lisiere 
above 54° 40' began to be questioned. 

About 1884 Major-General D. R. Cameron — who was selected 
by Lord Derby, the British Secretary of State for the Colonies, at 
the instance of Sir Charles Tupper, at that time High Commissioner 
for Canada to report on the Alaska boundary — started the claim 
that the British Empire was entitled to a western frontier above 
54° 40', that would cross most of the inlets that advance into the 
mainland between the Portland Channel and Mount Saint Elias 
so as to leave the upper reaches of these inlets or fiords within the 
jurisdiction of the Dominion of Canada. 95 General Cameron based 
his conclusion on the ground that, in measuring the ten marine 
leagues or thirty miles inland to find the eastern frontier of the 
American lisiere, as provided for by the Treaty of 1825 between 
Russia and Great Britain, not the actual coast line of the mainland 
should be taken, but the outward line of the zone of territorial waters 
along that coast line. He justified this theory on the well known 
rule of international law that each sovereign nation has within its 
jurisdiction the salt water along its coast line to a distance of three 
miles, and also upon that other equally well recognized rule of the 

95 Senate Ex. Doc, No. 1^6, 50th Cong., 2d Sess., p. 5 ; Thomas Willing Balch, 
The Alaska Frontier (1903), p. 123; Alaskan Boundary Tribunal, American 
Counter Case (Washington), pp. 160, 162. 
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law of nations that every sovereign Power has within the zone of its 
territorial waters and so within its jurisdiction, all the waters of all 
bays or fiords that cut into its land from the point where such hays 
first measure six miles across from shore to shore. This theory 
and argument of General Cameron were presented in 1888 by Dr. 
George M. Dawson of Canada to Dr. William H. Dall of the United 
States, during a series of informal conferences that those two experts 
held to see whether the eastern frontier of the lisiere of Alaska could 
not be more exactly delineated that it was up to that time. 

This proposition, which was entirely new to Dr. Dall and the 
United States Government, was first presented officially in a letter 
of Dr. Dawson to Sir Charles Tupper, a copy of which letter Dr. 
Dawson gave to Dr. Dall. General Cameron stated these views of 
the boundary in a memorandum, which Sir Charles Tupper gave in 
1888 to the British Colonial Secretary, in which the General says: 98 

Lynn Canal has water ways of less than six miles in breadth at no 
great distance from its entrance. 

It is contended on the Canadian side that the ten marine leagues given 
as the maximum breadth of the United States coast territory in the 
second subsection of Article IV, Eusso-British Convention of 1825, may 
not be measured from any point within an inlet not exceeding six miles 
in breadth, and that, consequently, it is not, under any circumstances, 
possible that the international boundary can be anywhere so far inland 
as Perrier Pass. 

That this view of General Cameron was not merely his own, but 
was also adopted by the Government of Canada, is proved by the fact 
that General Cameron's memorandum presenting his view was given 
in 1888 by Sir Charles Tupper, High Commissioner for Canada, to 
the Eight Honorable Sir Henry Thurston Holland, British Colonial 
Secretary, and that in a letter of August 1, 1888, of Sir Charles 
Tupper to the Colonial Secretary, Sir Charles concurred in protest- 
ing aginst America having a right of possessing the upper ends of 
the inlets of the lisiere; that the views expressed in that memoran- 
dum were put forward by the British members of the Anglo-Ameri- 
can Joint High Commission that met at Quebec in 1898 expressly 

96 Alaskan Boundary Tribunal, American Counter Case (Washington), p. 162. 
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to arrange, among other things, for the definite location of the eastern 
boundary of the lisiere of Alaska; and finally, because in 1902, Lord 
Lansdowne, the British Chief Secretary for Foreign Affairs, said 
that Dr. Dawson's views, which embodied those of General Cameron, 
were official for Canada. 97 

Consequently, it is clear that in the Alaskan boundary controversy, 
the British Imperial Government and the Canadian Government both 
approved of the doctrine that all salt water within three miles of the 
shore, and in the case of fiords or sinuosities such as Lynn Canal, all 
the waters within the line where first on entering an inlet the dis- 
tance across from shore to shore measures six miles across should be 
considered to be within the absolute jurisdiction of the Dominion of 
Canada. In other words, in that case both those governments gave 
their formal approval to the rule of the law of nations that in esti- 
mating the extent of the territorial waters of bays and other fiords 
penetrating into the land, the line where first the distance across 
from the opposite sides of the land encircling a bay should be the 
double of three miles, or six miles in all, that that line of six miles 
should be taken as the base from which to measure the territorial 
waters three miles outward, and that all the part of the bay within 
that six miles line, no matter how large the bay might subsequently 
become, was within the jurisdiction of the nation sovereign of the 
surrounding land. If it was right for the British Imperial and the 
Canadian Governments to press that rule forward upon the United 
States Government in behalf of their contention as to how the fron- 
tier of the American lisiere of Alaska should be drawn, surely that 
same six miles test in deciding what bays are entirely territorial and 
what are in part a portion of the high seas, is applicable to the case 
of Hudson Bay. And by that same test urged by the British and 
the Canadian Governments in support of their contention in the ease 
of the frontier of the Alaskan lisiere, Hudson Bay is beyond all 
doubt or cavil a part of the high seas, and so not within the exclusive 
jurisdiction of Canada, except as to the traditional three-mile zone 
following the contour of the shores of Hudson Bay. 

97 Alaskan Boundary Tribunal, American Counter Case (Washington), pp. 151, 
154, 159, 160, 162. 
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III. 

Since the connection of Hudson Bay with the ocean by means of 
Hudson Strait is at all places more than six miles across from shore 
to shore, international law as practiced by nations and interpreted by 
jurists, shows that that great inland sea is an open and not a closed 
sea, unless the British doctrine of a " historic " bay can be invoked 
in favor of Canada. Mr. Westlake, who is acknowledged on all sides 
as one of the leading British masters of the science of the law of 
nations, not only by his own British brother jurists, but also by the 
jurisconsults of other nations, thus states the law in deciding whether 
bays are closed or open parts of the sea. 98 

As to bays, if the entrance to one of them is not more than twice the 
width of the littoral sea enjoyed by the country in question — that is, 
not more than six sea miles in the ordinary case, eight in that of Norway, 
and so forth — there is no access from the open sea to the bay except 
through the territorial water of that country, and the inner part of the 
bay will belong to that country no matter how widely it may expand. 
The line drawn from shore to shore at the part where, in approaching 
from the open sea, the width first contracts to that mentioned, will take 
the place of the line of low water, and the littoral sea belonging to the 
State will be measured outwards from that line to the distance, three 
miles or more, proper to the State. 

The opinion of this learned British jurist, so far squarely supports 
the freedom of the waters of Hudson Bay. Continuing, he treats in 
the same paragraph of the doctrine of historic bays, thus : 

But although this is the general rule, it often meets with an exception 
in the case of bays which penetrate deep into the land and are called 
gulfs. Many of these are recognized by immemorial usage as territorial 
sea of the States into which they penetrate, nowithstanding that their 
entrance is wider than the general rule for bays would give as a limit 
to such appropriation. Examples are the Bay of Conception in New- 
foundland, penetrating forty miles into the land and being fifteen miles 
in average breadth, which is wholly British, Chesapeake and Delaware 
Bays, which belong to the United States, and the Bay of Cancale, seven- 
teen miles wide, which belongs to Prance. Similar exceptions to those 
admitted for gulfs were formerly claimed for many comparatively shallow 
bays of great width, for example those on the coast of England from 
Orfordness to the North Forland and from Beachy Head to Dunnose, 

98 Westlake, International Law (1904), p. 187. 
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which, together with the whole of the Bristol Channel and various other 
stretches of sea bordering on the British Isles, were claimed under the 
name of the King's Chambers. But it is only in the case of a true gulf 
that the possibility of occupation can be so real as to furnish a valid 
ground for the assumption of sovereignty, and even in that case the 
geographical features which may warrant the assumption are too 
incapable of exact definition to allow of the claim being brought to any 
other test than that of accepted usage. It is sometimes said and may be 
historically true that all sovereignty now enjoyed over the littoral sea 
or certain gulfs is the remnant of the vast claims which, as we have seen, 
were once made to sovereignty over the open sea, and which it is held 
have been gradually reduced to a tolerable measure through such inter- 
mediate stages as that of the King's Chambers; and the impossibility of 
putting the claim to gulfs in a definite general form may be thought 
favorable to that view. None the less, however, the rights which are 
now admitted stand on a basis clear and solid enough to distinguish and 
support them. 

In the four examples that Mr. Westlake gives of bays whose en- 
trances are more than the regulation six miles in width and yet are 
recognized by immemorial usage as territorial in their entire ex- 
tent, in each case this territorial character, in so far as it is acknowl- 
edged, is based in large measure upon long accepted usage and un- 
challenged custom. 

The first example cited by this distinguished British jurist in sup- 
port of the doctrine of historic bays is that of the status of the Bay 
of Conception in Newfoundland, which is about fifteen miles across 
at its entrance. The extent of the jurisdiction of the British Crown 
over the waters of the Bay of Conception was discussed in the case 
of the Direct United States Cable Company v. Anglo-American Tele- 
graph Company. In that case the rights in question between those 
companies turned on the point whether only a part or all of the 
waters of the Bay of Conception were subject to British jurisdiction. 
That is to say, whether the territorial sea should follow the contour 
of the shores of the bay and be measured out three miles from land, 
or whether it should be measured seaward three miles from a line 
drawn across the entrance of the bay where it is fifteen miles from 
shore to shore. If the former interpretation were correct, the waters 
in the middle of this fiord belong to the high seas, while if the latter 
one were sound, the bay in its whole extent comes under British do- 
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minion. The case came up first in 1874 and 1875 before the Su- 
preme Court of Newfoundland, which found that the bay in spite 
of its large entrance was entirely under British control. Upon an 
appeal being taken to the House of Lords, that high court confirmed 
the decision of the Newfoundland tribunal." But the criticism on 
that decision of the eminent British jurist, Professor Holland, a con- 
sistently strong upholder of British rights, is an illuminating com- 
ment as to the correctness of the interpretation placed upon the law 
in that case. Dr. Holland says : 10 ° 

The subordinate question * * * of the character to be attributed to 
bays, the entrance to which exceeds six miles in breadth, presents more 
difficulty than that relating to strictly coastal waters. I will only say 
that the Privy Council, in The Direct U. S. Cable Co. v. Anglo-American 
Telegraph Co. (L. E. App. Ca. 394), carefully avoided giving an opinion 
as to the international law applicable to such bays, but decided the case 
before them, which had arisen with reference to the Bay of Conception, 
in Newfoundland, on the narrow ground that, as a British Court, they 
were bound by certain assertions of jurisdiction made in British Acts of 
Parliament. 

In the case of Delaware Bay, the United States asserted, in 1793, 
its dominion over the whole of that bay, in order to invalidate the 
French capture of the British merchantman Grange, by the French 
war vessel V Ambuscade, whose restitution Great Britain demanded. 
Through this request, Great Britain naturally acquiesced in the ter- 
ritorial character claimed by the United States, at that time, for the 
whole of Delaware Bay. And France, which was not desirous of 
driving America into alliance with Great Britain against herself, 
was by the same act forced to acquiesce in the claim. That was a 
century and a quarter ago. There is a difference between this case 
and that of Hudson Bay. By demanding the restitution of the 
Orange, Great Britain recognized that Delaware Bay was within the 
jurisdiction of the United States. But the United States have never 
given any such assent to the idea that Hudson Bay might be a closed 
sea. 

During the American Civil War, an American Federal merchant 

99 Law Reports, 2 Appeal Cases, 394. 

ioo Holland, Letters to " The Times" upon War and Neutrality (1909), p. 133. 
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vessel, the Alleganean, was captured and destroyed by a Confederate 
naval force in Chesapeake Bay. The owners of the Alleganean sought 
before the court of commissioners of the "Alabama Claims," to re- 
cover compensation from the United States, on the ground that as 
she was destroyed while lying at anchor more than three miles from 
the nearest shore, and as the entrance of Chesapeake Bay between 
Capes Charles and Henry is twelve miles wide, the Alleganean was 
seized upon a part of the high seas, and not within the territorial 
waters of the United States. The American Government defended 
the action on the ground that the bay was territorial in its entirety. 
The court held that, as through the commission of various acts in the 
past, the Bay of Chesapeake had been treated first by the British 
Crown and then by its successors, the United States, for an infinitely 
long period of time as entirely within their jurisdiction, all of the 
waters of Chesapeake Bay were territorial. 101 

There is a difference between the case of Chesapeake Bay and that 
of Hudson Bay. For a very long time foreign fishing vessels have 
not fished in the waters of Chesapeake Bay, while on the contrary, 
American whalemen have hunted the whale for many years and still 
hunt it in the whole extent of Hudson Bay, the margin of territorial 
waters following the contours of the shores of that great sea, always 
excepted. 

All three of these cases — the Bay of Conception and Delaware 
and Chesapeake Bays — were ex parte judgments ; and in each case 
the decision accorded with the interests of the Power whose subjects 
passed upon and decided the case. This was as true when the de- 
cisions were given by Americans as by Britons. Such one-party 
judgments have not the weight and force of the decisions of inter- 
national courts composed in part of neutral judges, as for example 
the judgment of the Geneva Tribunal in 1872, in disposing of the 
" indirect claims " in the Alabama Claims Case. 102 

101 The Albany Law Journal (1885), p. 484; Scott, Cases on International Law 
(1902), p. 143. 

i»2 Thomas Baleh, International Courts of Arbitration, 1874 (1899) ; J. C. Ban- 
croft Davis, Mr. Fish and The Alabama Claims (1893) pp. 98-102; Thomas Will- 
ing Balch, The Alabama Arbitration (1900); L'Evolution de V Arbitrage Inter- 
national (1908), p. 68; Hackett, Reminiscences of the Geneva Tribunal of Arbi- 
tration, 1872, the Alabama Claims (1911), pp. 179, 183, 185, 190, 193. 
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The fourth example of historic bays that Mr. Westlake gives is the 
Bay of Cancale. In the Treaty of 1839 between Great Britain and 
France recognizing reciprocally to the fishermen of each nation ex- 
clusive rights of fishing along their respective coasts, Great Britain 
agreed that the Bay of Cancale on the Normandy coast, seventeen 
miles in Avidth, came within the exclusive French fishing area. 103 
The very fact that the Bay of Cancale was expressly named in that 
international contract as coming within the French fishing grounds, 
shows that it would not, according to the then generally accepted law 
of nations — being almost three times as wide as the customary six- 
mile test — have been considered exclusively French in its whole ex- 
tent. That Great Britain, for what she considered a sufficient equiva- 
lent, should have agreed over seventy years ago to recognize an exten- 
sion of the territorial area of France in the case of the Bay of Cancale 
is not a reason, however, why the nations of America, Europe or Asia 
should be deprived by Canada of their fishing rights in a great sea- 
like Hudson Bay. If Canada and the British Empire wish to ex- 
clude on legal grounds the fishermen of the rest of the world from 
following their occupation in the waters of Hudson Bay, they must 
induce other nations to relinquish the rights of their fishermen in 
Hudson Bay by offering them something in exchange, just as in 1839 
Great Britain gave up the rights of her nationals to catch fish in a 
large part of the Bay of Cancale in exchange for what she considered 
a substantial equivalent. 

Consequently, if Great Britain and her successor, the Dominion 
of Canada, propose to make a claim of dominion over all the waters 
of Hudson Bay, on the " historic " bay theory, it will be necessary 
for them to show that they have asserted such a claim of possession 
over that great sea for a long period of time without challenge from 
other nations. But not only as has been shown above, have famed 
publicists of various nationalities, like Vattel and Bluntschli and 
Kivier stated in the eighteenth and nineteenth centuries, that Hud- 
son Bay was a part of the high seas, but also the notable British 
jurist, Sir Bobert Phillimore, is his monumental treatise on Inter- 

103 Westlake, International Law (1904), Vol. I, p. 188. 
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national Law, first published about the middle of the nineteenth 
century, expressly named Hudson Bay as being an open sea. 104 
Surely a British publicist of his standing, who was a legal adviser to 
the British Crown, would not have made such a statement had it not 
been in his opinion correct according to the law. In addition, the 
Institute of International Law, after carefully weighing the evi- 
dence, and hearing from its members arguments from many points 
of view, recommended in 1894, that where dominion had been 
claimed and recognized by immemorial usage over a bay, such a bay 
should be considered as a closed sea belonging to the territorial 
waters of the nation sovereign of the encircling land. But the 
United States have never given any such assent to the idea that Hud- 
son Bay might be a closed sea. And the need of the assent of the 
American Government to any claim of Canada to possession of Hud- 
son Bay as a mwre clauswm is upheld by the opinion of a British 
premier. The Marquis of Salisbury writing in 1887 to the British 
Ambassador at Washington, a propos of the international status of 
Bering Sea, said : 

The pretension which the Russian Government at one time put forward 
to exclusive jurisdiction over the whole of Bering Sea was, however, 
never admitted either by this country or by the United States of 
America. 105 

If these words of the executive head of the British Empire were 
sound when applied to Bering Sea in 1887, why are they not 
equally sound today, as regards Hudson Bay ? And besides, it is 
only recently that the Dominion of Canada has begun to talk of 
Hudson Bay as a closed sea. So even on the historic bay theory, the 
Canadian thesis of a closed sea cannot be maintained. 

In addition, however, on two notable occasions Great Britain urged 
largely in the interest of Canada — and urged with success too — 
with all the force and skill of her leading jurisconsults on each occa- 
sion, doctrines of law that when applied to Hudson Bay make that 
great part of the ocean an open sea. 

104 Phillimore, International Law (1879), 3d ed., Vol. I, p. 284. 

105 Fur Seal Arbitration (Washington), Vol. IV, p. 99. 
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First: In the case of Bering Sea, nearly a hundred years back, 
as we have seen, Great Britain refused to assent to the claim of 
Russia that as that sea was bound only by Russian lands, it was a 
closed sea belonging to her. And the British Empire in that protest, 
backed by a similar policy on the part of the United States of 
America, was successful. 

Second: When, toward the close of the last century, America at- 
tempted to set up a claim to protect the fur seals far out at sea, 
beyond the three-mile limit, at first on the basis that Bering Sea 
was a closed sea, Great Britain quickly forced her to retire from such 
an untenable line of argument. Then the United State?, waiving 
all claim to Bering Sea as a closed sea, sought merely to claim a 
right of protection over the fur seals in the waters of Bering Sea 
as they searched for food around their land habitat, the Pribiloff 
Islands, which since 1867 have belonged to America. The British 
Empire successfully contested this claim before the Paris Tribunal 
on the ground that the American jurisdiction over the sea was abso- 
lutely limited to three miles from land. 

It is hard to understand how the situation of Hudson Bay, en- 
circled by Canadian land, differs from that of Bering Sea, when it 
was surrounded by Russian land. In both instances the connection 
with the ocean, in one case with the Atlantic, in the other with the 
Pacific, is much more than six miles wide. Why is a different inter- 
pretation of the law necessary in the case of Hudson Bay from that 
applied to Bering Sea by Great Britain ? That the law should be 
uniformly applied to both cases is the more apparent, when it is re- 
membered that in the case of the frontier of the Alaskan Usiere, the 
Canadian Government gave its assent to and the leading statesmen 
of the British Government subsequently confirmed, the principle of 
law, that, in deciding from where the three miles seaward of the 
territorial sea should be measured in the case of bays more than six 
miles wide, the line across such bays from shore to shore, where first 
the estuary was only six miles across, should be taken as the base line 
for computing the three-mile limit of the territorial sea. 

In view of the stand taken by the British Empire in defining the 
extent of the territorial sea in the waters of Bering Sea and along 
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the Alaska lisiere, together with the distinct declaration of Sir 
Robert Phillimore, an advocate of the British Crown, that Hudson 
Bay is an open sea, the status of that great sea as a part of the high 
seas is confirmed by the acts of the British Government and the utter- 
ances of its officials. 

There is still another sea in North America, enclosed by British 
lands, which from the earliest times has been recognized, and which 
is still recognized today as an open sea — the Gulf of St. Lawrence. 
For this gulf is joined to the ocean by two straits — ■ the straits of 
Belle Isle and Cabot — ■ both of which are more than six miles wide. 
Although much smaller than Bering Sea and Hudson Bay, the free- 
dom of the Gulf of St. Lawrence and the right of American fishermen 
to catch fish in that gulf or inland sea has been recognized by impli- 
cation in the treaties of 1783 and 1818 between the United States 
and Great Britain. 106 Mr. Westlake is also of the opinion that the 
Gulf of St. Lawrence is an open sea. 107 

As the Gulf of St. Lawrence — which is as much enclosed by the 
British lands of Newfoundland and Canada as Hudson Bay is by 
Canada alone — is an open sea, how then could the British Empire 
logically maintain that Hudson Bay is a closed sea ? 

Finally, there is another reason why in the interest of all the 
world, Canada even included, the free status of the waters of Hudson 
Bay should be maintained. 

Humanity as a whole in the struggle for existence has sought for a 
long time to mitigate the tortures and horrors of war for individuals, 
and more recently, especially in the last few decades, even attempted 
to enable nations to escape in a measure from the destruction and 
miseries entailed by war. The first of these objects has been accom- 
plished in a slow but nevertheless progressive way by the gradual 
development of the law of nations. That law by regulating the con- 
duct of individuals and states in war times has done away, more and 
more, with needless injury to private individuals and their property, 
and has gradually afforded some relief even to the active combatants 

106 Treaties and Conventions concluded oetween the United States of America 
and other Powers since July Jf, 1116 (1889), pp. 377, 416. 

107 Westlake, International Law ( 1904 ) , Vol. I, p. 193. 
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against the sufferings caused by the clash of nations in war. 108 And 
the second object, likewise, has been sought by the application of 
that law to the disputes of nations in an effort to settle their differ- 
ences, not by mere force, but upon the principles of eternal justice. 
As the Dutch Privy Councillor, General den Beer Poortugal, has 
well said : 

The more the extent of the area of war can be reduced, the more this 
brutal power can be restricted to agreed limits, the more are its terrible 
consequences diminished for peaceful inhabitants. 

When powerful nations have coveted the possession of the same 
rich land, so as to feed and give activity to their growing popula- 
tions, war has often resulted to settle the difficulty. For while the 
honor of nations is as safe with their advocates pleading before an 
international court composed of distinguished jurists as is that of 
individuals in the hands of their counsels arguing their disputes be- 
fore the municipal courts, the international tribunals of arbitration 
have not had the power always to adjust the differences between 
nations growing out of their mutual desire to appropriate portions 
of the earth, as the municipal courts, with the whole force of their 
respective states behind them, are able to decide the disputes growing 
out of commerce and business competition between individuals. If 
free trade obtained all over the world, the chief present cause for 
war would be partly removed. But judging by the past history of 
the world, universal free trade is an impossibility. Upon the sea, 
however, free trade has in a great measure won as against a policy of 
commercial protection. For the fundamental question summed up 
in the juristic battle between Hugo Grotius and John Selden was in 
truth a contest whether free trade or protection should prevail upon 
the seas. And owing to the inability of any one state to appropriate 
to itself possession of the salt water in the way that the common- 
wealth can take possession of land, the cause of freedom of trade won 

los Albericus Gentilis, De Ivre Belli, Libri Tres, Nunc primum in lucem editi. 
Ad illvstrissimvm Comitem Essexiae. Hanoviae, apud Hoeredes Guilielmi An- 
tonii (1612) ; Hugo Grotius, De Jure Belli ac Paris Libri Tres, Lausanne (1751) ; 
J. de Louter, Met Stellig Volkenrecht (1910) ; Milenko R. Vesnitch, Deux prt- 
curseurs francais du Pacifisme et de V Arbitrage International (1911). 
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the victory in large measure. Had nations been physically able to 
appropriate the sea as they hold the land, the thesis of Selden and not 
that of Grotius would have prevailed. 

In that judicial contest, each of the protagonists yielded some- 
thing, Selden the right of navigation, 109 and Grotius the possession 
of nations to the sea immediately adjoining their shore. 110 After 
the extent of this strip of sea, known as the territorial sea, had been 
reduced by Bynkershoek and the opinions of many succeeding jurists 
to relatively small proportions, the principle of " historic bays " was 
invoked and pushed forward to increase in various parts of the world 
the area of the territorial sea in the interest of individual nations. 
And this effort, in which all nations are eager to join, whenever it is 
a benefit to themselves, tends to restrict the area of the open door 
upon the seas. In the interest of the peace of the world this effort 
to extend the territorial sea in restraint of international competition 
should be halted. For if a great fishing ground is open to the fish- 
ermen of all the world subject to proper international regulations to 
protect not only the fishermen themselves, but also the maintenance 
of the fishery, there is not in the case of such a portion of the seas 
that cause for the desire on the part of some Powers to obtain what 
another enjoys but which they can not touch, that in the final analysis 
is the cause of war. 

Therefore, in the interest of all nations, Hudson Bay should re- 
main what it has been in the past, an open sea. 

Thomas Willing Baloh. 



109 Selden, Mare Clausum, The Bight and Dominion of the Sea (1663), p. 123 
et seq. 

"(•Grotius, De Jure Belli ae Pads, IAbri, Tres (1853), liber II, cap. Ill, 
sec. VIII. 



